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KEDUDUKAN DAN FUNGSI HUKUM
ADAT DI ASIA TIMUR
Takahide Goto
Pembentukan hukum negara di Asia Timur dan Asia Tenggara berlangsung setelah negara-negara di 
kawasan ini dipengaruhi oleh hukum-hukum modern dari negara-negara barat. Pada masa pra modern, hukum 
adat dan undang-undang yang dimiliki oleh masing-masing negara belum diintegrasikan ke dalam hukum 
modern. Oleh karean itu, bagaimana hubungan kerjasama disepakati antarnegara terkait dengan hukum adat 
dan hukum negara di masing-masing negara bersangkutan yang dapat dipahami melalui bagaimana masing-
masing negara atau kawasan mengalami proses modernisasi, merupakan topik penelitian yang penting. Selain 
itu, di Indonesia, hukum agama bersanding dengan hukum negara dan hukum adat, sehingga mewarnai ciri 
khas pembentukan sistem hukum di Indonesia. 
Dalam penelitian kerjasama ini, topik yang diangkat adalah hubungan atau keterkaitan antara hukum 
adat, hukum negara, dan hukum agama di negara Asia Timur dan Asia Tenggara yang ditinjau dari tiga 
karakter kawasan, sebagai berikut :
Pertama, karena hukum negara yang berdasarkan hukum sipil benua Eropa telah diintegrasikan secara 
cepat, dan dalam proses pemberlakuan hukum yang bersifat tradisional, hukum adat tidak secara memadai 
dimasukkan ke dalam sistem hukum, maka di beberapa wilayah lahir perbedaan antara hukum adat dengan 
sistem hukum. Misalnya di Jepang, otoritas hukum berperan besar dalam pengaturan kedua jenis hukum 
tersebut. Dan dalam hal itu, terkait dengan perkembangan kapitalisme modern, pembaharuan trasaksi hukum 
adat yang dibentuk memperoleh persetujuan pada otoritas, dan secara de facto memiliki fungsi yang sama 
dengan hukum negara.
Kedua, di antara negara-negara Asia Timur, di daerah yang pernah dijajah oleh Jepang, yaitu Taiwan dan 
Korea, introduksi hukum Eropa dilakukan melalui pemberlakuan hukum Jepang. Terkait dengan proses 
tersebut, hukum adat setempat, misalnya di Taiwan, secara substansial sangat dihargai/dihormati, tetapi pada 
kenyataannya, dalam rangka mengasimilasi hukum Jepang, tanah untuk menerapkan hukum domestik Jepang 
secara langsung dibangun. Adapun di Korea, asimilasi sistem Jepang di dalam hukum keluarga dll 
dikembangkan dengan pemaksaan.
Ketiga, Asia Tenggara, terutama di Indonesia, hukum negara dan hukum Islam, serta hukum adat secara 
parallel diterapkan. Struktur hukum yang berlapis seperti ini muncul di Indonesia akibat pengaruh dari 
kolonialisasi Belanda. Negara-negara Islam di Asia Tenggara, seperti Malaysia misalnya, pada abad 17 tidak 
mengalami penjajahan, struktur hukum Islam dan hukum negaranya sama juga berlaku sama seperti 
Indonesia.
Seperti itulah, masing-masing wilayah berbeda strukturisasi sistem hukumnya, baik negara-negara di 
Asia Timur maupun di Asia Tenggara, tetapi pada era globalisasi saat ini, terutama terkait dengan 
perdagangan luar negeri, pembentukan undang-undang atau hukum negara tidak ada perbedaan. Tetapi, dalam 
kehidupan rakyat sehari-hari ataupun kegiatan bisnis dalam negeri, sistem hukum berfungsi dengan adanya 



































perbedaan hukum adat dan hukum agama. Lebih dari itu, untuk memahami karakteristik pembentukan sistem 
hukum di masing-masing kawasan, kita perlu memahami saling keterkaitan antara hukum negara dengan 
berbagai spesifi kasi yang lain.
Pada makalah ini, kami akan mengulas kasus yang spesifi k, yaitu pada masa Japan modern dan masa 
penjajahan Jepang di Taiwan (1895 sd 1945). Di Jepang, hukum adat sama sekali tidak dimasukkan dalam 
hukum pada masa kompilasi hukum modern, tetapi dalam pengadilan pernah ada keputusan yang didasarkan 
pada hukum adat. Dan kebiasaan atau praktek yang muncul dalam perkembangan industri sejak modernisasi 
juga diakui di pengadilan. Di Taiwan, pada masa penjajahan Jepang, hukum adat memang dihargai, tetapi di 

































































































































































































































































































































































































































































Potensi Penelitian tentang Peradilan dan Hukum 
tentang Pernikahan dan Perceraian Muslim di 
Indonesia
Yuki Nakata
Presentasi ini akan diskusikan bagaimana potensi penelitian bidang hukum pernikahan dan percaraian 
Muslim di Indonesia untuk sekarang dan masa depan.
Setelah merdeka, walaupun Negara Indonesia menetapkan hukum Negara yang banyak mengacu hukum 
Belanda, hukum Agama dan hukum Adat diperlukan untuk menyelesaikan masalah antara masyarakat 
berbagai suku dan agama di Indonesia. Hukum Pernikahan ditetapkan pada 1974, yaitu Undang-undang RI 
No.1 tahun 1974 tentang perkawinan. Di dalam pasal 2 ayat (1) ditetapkan bahwa ’Perkawinan adalah sah, 
apabila dilakukan menurut hukum masing-masing agamanya dan kepercayaanya itu’. Sekitar 90% penduduk 
Indonesia itu muslim. Mereka perlu mencatat pernikahan secara resmi sesuai dengan hukum negara sekaligus 
mengikuti hukum Islam ketika mau menikah dan bercerai. Jika terjadi sengketa perceraian antara suami istri 
muslim, sengketa itu diselesaikan sesuai dengan hukum Islam di pengadilan agama, salah satu lembaga 
pengadilan di negara Indonesia.
Instruksi presiden Republik Indonesia No.1 tahun 1991 menetapkan KHI: Kompilasi Hukum Islam 
sebagai hukum/peraturan untuk muslim di Indonesia. KHI dipakai sebagai salah satu sumber hukum untuk 
para hakim di Pengadilan Agama di Indonesia. Di dalam KHI ini ada 3 buku yaitu buku satu adalah Hukum 
Perkawinan, Buku dua adalah Hukum Kewarisan dan Buku tiga Hukum Perwakafan. Buku satu KHI 
digunakan sebagai salah satu hukum/peraturan pernikahan dan perceraian untuk Muslim di Indonesia. 
Awal 1990an berbagai organisasi masyarakat muslim di Indonesia mulai kegiatan untuk Islamisasi 
kehidupan masyarakat (muslim) di Indonesia (Hefner2002 dan lain-lain). Khususnya setelah ICMI (Ikatan 
Cendekiawan Muslim Indonesia) diakui sebagai organisasi sosial resmi pada 1991, berbagai organisasi Islam 
muncul dan aktif untuk kegiatan sosial, pendidikan dan politik di tengah masyarakat muslim di Indonesia. 
Kegiatan seperti ini dilakukan oleh muslim yang taat dan golongan menengah. Banyak masjid dan musholla 
yang merupakan tempat ibadah muslim didirikan di beberapa tempat di dalam maupun luar kota. Di masjid 
dan musholla berbagai kegiatan pendidikan dan dakwah dilaksanakan dan berkembang sebagai pendidikan 
non-formal (Nakata 2005).
Sejak penerapan otonomi daerah tahun 2000, jumlah propinsi, kabupaten dan kota yang mengeluarkan 
Peraturan Daerah Shariah (Perda Shariah) semakin meningkat. Fenomena seperti ini terkait dengan fakta 
bahwa masyarakat muslim di Indonesia sekarang merasa pendidikan penting dan pembangunan sosial sesuai 
dengan etika dan aturan berdasarkan agama Islam supaya dapat memilihara tatanan sosial dalam di negara. 
Tetapi di sisi lain, kita melihat gerakan permintaan untuk mendukung situasi keberagaman agama dalam 
masyarakat Indonesia, dan permintaan persetujuan terhadap pernikahan beda agama. Karena masyarakat 
Indonesia sekarang semakin berkembang dalam bidang ekonomi maupun sosial dan hukum, perhatian 



































berbagai pemikiran seperti ini di Indonesia sangat penting untuk melakukan dan mengembankan penelitian 
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控訴審　　　　高等裁判所（州レベル）
























































































































　１．HIR（Het Heziene Inlandsche Reglment）/RIB（Reglemen Indonesia yang diperbarui）
改正インドネシア手続き法（規則）（民事訴訟法）
　２．RBg （Rechets Reglement Buitengewesten）　/RDS: Reglemen untuk daerah seberang
ジャワ・マドゥラ以外の地域の法（規則）（民事訴訟法）
　３．RSV（Reglemen opde burgerlijke Rechts Vordering）欧州人に対する民事訴訟法














































































































































































































































⑸　a. シャリーア銀行，c. シャリーア保険，c. シャリーア再保険，d. シャリーア信託基金，e. シャリー
ア証券（obligasi）と中期有価証券（surat berharga berjangka menengah Syari’ah）f. シャリーア抵当，








られており Hooker and Lendsey（2003：46－50），これはインドネシア内外の研究者に共有されている
と小林は指摘している（小林寧子『インドネシア　展開するイスラーム』名古屋大学出版会，2008年，
pp.249－250）。
⑼　Tim Redaksi Fokusmedia. Undang-undang Ekonomi Syariah Peraturan Perundang-undang Edisi 
Lengkap（シャリーア経済に関する法令　完全版），2009，Fokusmedia.
⑽　インドネシア共和国最高裁判所宗教民事総局のホームページ（http://www. mahkamahagung. go. id/
pnews. asp?kid= ６&jid= ９） お よ び，Mahkamah Agung Republik Indonesia. Laporan Tahunan 





































　　（http://www. mahkamahagung. go. id/pnews２.asp?bid=454）（閲覧日2010年９月16日）。
⑿　最高裁判所宗教民事総局におけるインタビュー（2010年８月19日）。
⒀　最高裁の判決文については，インドネシア共和国最高裁判所公式ホームページ


































Dinamika Relasi Hukum Negara Dengan Hukum Adat
(Studi Kasus Pengakuan Hak Ulayat Atas Tanah)
Sukirno
Secara umum pengakuan hak ulayat atas tanah sejak masa kolonial Belanda sampai sekarang, belum 
menunjukkan hasil yang memuaskan bagi masyarakat hukum adat. Dikatakan belum memuaskan, karena 
gaya pengakuan yang dilakukan oleh pemerintah penjajahan hingga sekarang ini dilandasi oleh kepentingan-
kepentingan tertentu, bukan dilandasi oleh ketulusan di dalam pengakuan hak ulayat atas tanah.
Pada masa penjajahan Belanda, produk hukum yang langsung berkaitan dengan hak ulayat adalah 
Agrarisch Wet 1870 yang diikuti dengan Agrarisch Besluit (Keputusan Kerajaan) 1870 No.118. Tujuan 
Agrarisch Wet 1870 adalah untuk menjamin ketersediaan tanah bagi perusahaan-perusahaan Belanda. Pasal 1 
Agrarische Besluit yang terkenal sebagai Pernyataan Domein (Domein Verklaring) menyatakan bahwa semua 
tanah yang tidak memiliki hak yang dapat dibuktikan maka ia menjadi milik negara. Pernyataan domein 
sebagai tanah negara menimbulkan perdebatan diantara orang-orang Belanda sendiri, dengan timbulnya 
interpretasi tanah negara bebas (vrij landsdomein) dan interpretasi tanah negara tidak bebas (onvrij 
landsdomein). Mazhab Utrecht yang berinterpretasi vrij landsdomein, pada dasarnya ingin mengakui sedikit 
mungkin hak masyarakat pribumi, berpendapat bahwa tanah negara meliputi tanah-tanah yang tidak 
dibudidayakan (woeste gronden) oleh masyarakat pribumi. Sedangkan mazhab Leiden yang menafsirkan 
onvrij landsdomein, berpendapat sekalipun tanah itu tidak ada haknya dan tidak dibudidayakan oleh 
masyarakat, tidak termasuk tanah negara. Namun akhirnya pemerintah kolonial Belanda memilih interpretasi 
vrij landsdomein melalui Domeinnota 1916.
Pada masa penjajahan Jepang, tidak terjadi perubahan berkaitan dengan hak ulayat. Hal itu terlihat 
dengan diterbitkannya UU No.1 Tahun 2602 (1942) oleh pemerintah militer Jepang di Indonesia. Pasal 3 UU 
tersebut menyatatakan bahwa semua badan-badan pemerintahan dan kekuasaannya, hukum dan undang-
undang dari pemrintah yang dahulu, tetap diakui sah buat sementara waktu, asal saja tidak bertentangan 
dengan aturan Pemerintah Militer.
Setelah Indonesia merdeka, pemerintah menerbitkan UU No.5 Tahun 1960 tentang Peraturan Dasar Pokok-
Pokok Agraria (UUPA). UU ini menghapuskan Asas Domein dan menggantinya dengan hak menguasai negara 
(HMN) yang mengacu pada Pasal 33 ayat (3) UUD 1945. Sekalipun UUPA ini dilandasi oleh hukum adat dan 
mengakui eksistensi hak ulayat, namun pengakuan negara masih dilakukan secara semu. Pengakuan semu itu 
terlihat pada: (1) pengakuan bersyarat dari hak ulayat; (3) tidak diakuinya hak ulayat sebagai salah satu hak atas 
tanah seperti ditegaskan dalam Pasal 16 ayat (3) UUPA; (1) dalam Penjelasan Umum II (3) UUPA yang 
menegaskan bahwa hak ulayat tidak boleh menghalang-halangi kepentingan nasional. 
Realitas di lapangan menunjukkan bahwa implementasi HMN tidak berbeda dengan domein verklaring 
atau domein verklaring tidak hilang namun berevolusi menjadi HMN. Akibatnya, pemerintah pusat dan 





































































































Dinamika Relasi Hukum Negara Dengan Hukum Adat
(Studi Kasus Pengakuan Hak Ulayat Atas Tanah)
Sukirno
A. Pendahuluan
Keberadaan tanah bagi kehidupan manusia merupakan suatu hal yang sangat esensial, karena sejak lahir 
hingga meninggal kehidupan manusia tidak dapat dilepaskan dari tanah. Kendatipun esensial bagi semua 
orang, namun pandangan orang terhadap tanah tidaklah sama. Pandangan orang terhadap tanah sebagai 
bagian dari alam lingkungan (ekosistem), menurut Otto Soemarwoto dapat dibedakan atas dua golongan, 
yakni pandangan imanen (holistik) dan transenden（１）. Menurut pandangan holistik, manusia tidak dapat 
memisahkan dirinya dengan sistem biofi sik sekitarnya, seperti tanah, hewan, tumbuhan, sungai, dan gunung, 
namun merasa adanya hubungan fungsional dengan faktor-faktor biofi sik sehingga membentuk satu-kesatuan 
sosio-biofi sik. Pandangan holistik, hidup dan berkembang di masyarakat Timur yang masih “tradisional”. 
Sebaliknya, menurut pandangan transenden, kendati secara ekologi merupakan bagian dari lingkungannya, 
manusia merasa terpisah dari lingkungannya. Hal ini terjadi karena lingkungan dianggap sebagai sumber daya 
yang diciptakan untuk dieksploitasi sebesar-besar kemampuan. Pada umumnya, pandangan transenden 
berkembang di masyarakat Barat（２）.
Mengikuti pendapat Soemarwoto, interaksi tanah hak ulayat dengan masyarakat hukum adat (MHA)（３） 
juga dapat dipandang sebagai hubungan yang holistik, yang memandang tanah bermakna sebagai eksistensi 
diri, kohesi sosial, akar kultural dan aset ekonomi（４）. Secara kultural tanah bagi MHA bermakna religio magis（５）, 
yaitu pemberian Tuhan yang harus dipelihara dan dijaga sebaik-baiknya. 
Dalam masyarakat hukum adat, selain dikenal adanya tanah hak milik yang bersifat individual, juga 
dikenal adanya tanah milik bersama (komunal) yang lazim disebut sebagai hak ulayat atas tanah（６）. Hak 
ulayat atas tanah ini dapat berupa lahan pertanian, perkebunan, padang penggembalaan, pemakaman, kolam, 
sungai, dan hutan seisinya（７）.
Namun keberadaan hak ulayat atas tanah, terutama yang masih berbentuk hutan adat, saat ini semakin 
tergerus oleh berbagai kebijakan pemerintah yang menegasikan eksistensi hak ulayat. Dalam tataran normatif, 
UU No.41 Tahun 1999 tentang Kehutanan menentukan hutan adat sebagai hutan negara. Dalam tataran 
implementatif lainnya, Kementerian Kehutanan dengan kebijakan Tata Guna Hutan Kesepakatan (TGHK) 
telah menetapkan sekitar 133,7 juta hektar daratan Indonesia sebagai kawasan hutan（８）. Klaim sebagai hutan 
negara ini, antara lain agar memudahkan pemerintah memperoleh dana segar dari pemberian izin terkait 
dengan pemanfaatan hutan（９）. Belakangan ini izin pemanfaatan hutan lebih banyak digunakan untuk 
perkebunan kelapa sawit（10） dan pertambangan（11）.
Akibat selanjutnya dari kebijakan tersebut adalah merebaknya konfl ik antara MHA dengan pemilik 
modal atau dengan Badan Usaha Milik Pemerintah maupun dengan pemerintah. Selain itu beberapa konfi k 



































semakin parah dengan belitan masalah penyewaan hak ulayat pada jaman penjajahan Belanda yang tidak 
kunjung usai setelah kemerdekaan Republik Indonesia. Hingga saat ini sulit dipastikan berapa jumlah konfl ik 
yang menyangkut hak ulayat. Data dari Komnas HAM menyebutkan bahwa lembaga tersebut sampai akhir 
2011 telah menerima 700-800 kasus konfl ik lahan antara perusahaan dengan masyarakat lokal. Data dari 
Aliansi Masyarakat Adat Nusantara (AMAN) menyebutkan bahwa hingga akhir 2011 setidaknya pernah 
terjadi 530 konfl ik lahan di wilayah masyarakat adat. Sedangkan catatan Sawit Watch menyebutkan bahwa 
pihaknya telah menangani 663 kasus. 
Konflik-konflik yang terus terjadi, yang seakan-akan tanpa perlindungan dari pemerintah telah 
mengakibatkan MHA yang sudah hidup subsisten menjadi semakin miskin. Menurut hasil penelitian CIFOR（12） 
(Centre for International Forestry Research) tahun 2001 diketahui bahwa ada 48,8 juta jiwa tinggal di dalam 
hutan negara dan 10,2 juta jiwa dari jumlah tersebut hidup miskin. Selain itu, ada 20 juta jiwa tinggal di desa 
dekat hutan dan 6 juta jiwa diantaranya juga hidup dalam kemiskinan. 
Pemberian kewenangan pemerintah pusat kepada pemerintah daerah untuk mengelola urusan tanah dan 
administrasi penanaman modal（13） melalui otonomi daerah juga tidak dapat diharapkan untuk mengentaskan 
kemiskinan MHA, bahkan bisa memperparah kemiskinan. Penelitian Michaela Haug dari CIFOR menemukan 
bahwa masyarakat Suku Dayak Benuaq di Kabupaten Kutai Barat menunjukkan stagnasi kemiskinan pada 
tingkat yang lebih tinggi daripada sebelum era desentralisasi（14）. Penelitian lainnya dari AMAN (Aliansi 
Masyarakat Adat Nusantara) terhadap MHA di Gampong Alue Capli, Aceh; Tana Ai, NTT; Sedukur Sikep, 
Jawa Tengah; Bentek, NTB menyimpulkan bahwa kemiskinan bukan hanya disebabkan oleh penipisan 
sumberdaya alam, tetapi juga karena marjinalisasi pada berbagai lapangan kehidupan MHA sebagai 
konsekuensi hegemoni modernisasi（15）.
Beranjak dari berbagai data dan fakta tersebut di atas menunjukkan bahwa marjinalisasi terhadap MHA 
lebih disebabkan oleh kebijakan pemerintah melalui peraturan perundang-undangan yang memihak kepada 
pemilik modal. Berkaitan dengan hal tersebut Fauzi menegaskan bahwa penyebab konflik tenurial 
(penguasaan tanah) bersumber dari adanya dominasi suatu sistem penguasaan yang datang dari hukum negara 
yang memberikan pelayanan begitu besar pada pemilik-pemilik modal, sementara itu hak-hak masyarakat 
setempat diabaikan dan dilanggar dengan begitu saja（16）. Akibat pelayanan yang istimewa kepada pemilik 
modal mengakibatkan pula terjadinya ketimpangan sistem penguasaan tanah. Badan Pertanahan Nasional 
menyebutkan adanya ketimpangan penguasaan tanah di Indonesia, yaitu 56% aset properti, tanah, dan 
perkebunan dikuasai hanya oleh 0,2 persen penduduk Indonesia（17）.
Secara yuridis normatif pengakuan terhadap tanah hak ulayat masyarakat hukum adat ada di berbagai 
peraturan perundang-undangan. Setelah merdeka, keberadaan masyarakat hukum adat diakui dalam 
Penjelasan Pasal 18 UUD 1945. Kemudian pada amandemen ke-2 UUD NRI 1945, pengakuan terhadap 
eksistensi masyarakat hukum adat lebih dipertegas lagi dalam Pasal 18 B ayat (2). Selain dalam konstitusi, 
Pasal 3 UU No.5 Tahun 1960 tentang Peraturan Dasar Pokok-Pokok Agraria (UUPA) juga menegaskan 
pengakuan tanah hak ulayat. Selain itu pengakuan juga ada dalam berbagai peraturan perundang-undangan 
sektoral, misalnya UU No.41 Tahun 1999 tentang Kehutanan, UU No.18 Tahun 2004 tentang Perkebunan, 
UU No.32 Tahun 2004 tentang Pemerintahan Daerah, UU No.39 Tahun 1999 tentang Hak Asasi Manusia, 
serta dalam Peraturan Menteri Negara Agraria/Kepala Badan Pertanahan Nasional No.5 Tahun 1999 tentang 
Pedoman Penyelesaian Masalah Hak Ulayat Masyarakat Hukum Adat.
Secara kuantitas, sudah banyak peraturan perundang-undangan yang mengakui eksistensi MHA, namun 
secara kualitas pengakuan yang diberikan tampaknya belum memadai dan belum memberikan jaminan 



































pengakuan dan perlindungan bahwa MHA dapat menguasai tanah hak ulayatnya dengan tenang. Sekretaris 
Jenderal Aliansi Masyarakat Adat Nusantara (AMAN) Abdon Nababan dalam sambutannya pada peringatan 
Hari Masyarakat Adat sedunia, yang diselenggarakan di Tobelo, Halmahera Utara, pada tanggal 9 Agustus 
2011 mengatakan bahwa pemerintah memang mengakui hak-hak masyarakat adat, namun hingga saat ini 
pengakuan terhadap masyarakat adat belum berjalan dengan baik karena peraturan perundang-undangan 
masih tumpang tindih, akibatnya terjadi kekosongan hukum（18） yang melindungi hak masyarakat adat（19）.
Relasi hubungan negara dengan masyarakat hukum adat khususnya menyangkut hak ulayat atas tanah 
dalam kondisi yang membingungkan atau masih adanya ambivalensi. Kemenduaan pengakuan pemerintah 
terhadap hak ulayat ditunjukkan dalam berbagai peraturan perundang-undangan, di satu pihak mengakui 
eksistensi hak ulayat, namun di pihak lain baik secara terus terang (misalnya dalam UU Kehutanan yang 
menentukan hutan adat sebagai bagian hutan negara) maupun yang samar-samar menegasikan hak ulayat 
melalui persyaratan yang ditentukan sepihak oleh pemerintah. Ambivalensi ini bersumber pada doktrin hak 
menguasai negara/HMN (Pasal 2 UUPA yang bersumber dari Pasal 33 ayat (3) UUD Negara Republik 
Indonesia 1945) yang diinterpretasikan berbeda antara pembentuk undang-undang dengan pelaksana undang-
undang (pemerintah), sehingga menimbulkan konfl ik pertanahan. 
B. Permasalahan
Bertolak dari latar belakang dan fokus studi tersebut diatas, maka permasalahan yang layak dikaji adalah 
bagaimana latar belakang dan bentuk-bentuk pengakuan negara terhadap hak ulayat atas tanah dari 
masyarakat hukum adat sejak penjajahan Belanda hingga sekarang ini ?
C. Pembahasan
Dalam pembahasan ini akan diuraikan secara historis dinamika pengakuan negara sejak zaman 
penjajahan Belanda hingga saat ini, dengan menitik beratkan pada bentuk-bentuk pengakuan dan latar 
belakang atau motif dari pengakuan . Pendekatan sejarah dilakukan setidaknya karena tiga hal, tanpa sejarah 
kita tidak akan pernah ada, sejarah berlanjut bersama berlangsungnya kehidupan, dari sejarah kita belajar 
melihat kesalahan dan berusaha memperbaikinya di masa depan（20）. Dalam pembahasan ini akan 
diketengahkan proses terjadinya hak ulayat, defi nisi hak ulayat, dan pengakuan hak ulayat.
Terjadinya Hak Ulayat
Sedikit sekali referensi yang membahas proses terjadinya hak ulayat, dari yang sedikit itu tulisannya Van 
Setten Van der Meer sebagaimana dikutip oleh Gunawan Wiradi（21） yang menyatakan bahwa pada masa 
kerajaan Majapahit tidak jelas organisasi penguasaan tanah secara internal desa, adanya penguasaan 
individual dan kolektif ditunjukkan sebagai berikut: 
 Hak penguasaan perorangan diberlakukan terhadap seorang petani pionir, apabila dia sudah membuka 
tanah baru, maka dia diberi waktu tiga tahun untuk membangun dan mencetak sawah sebelum dikenakan 
pajak. Pembukaan tanah dan pencetakan swah yang dilakukan oleh beberapa orang petani bersama-sama 
menjadikan tanah tersebut milik gabungan. Jikalau seluruh penduduk desa bekerja bersama membuka 
tanah, maka tanah tersebut menjadi milik kolektif sebagai sawah desa. 
Jadi hak ulayat (desa) terbentuk karena pembukaan hutan untuk persawahan secara bersama-sama, sehingga 



































penguasaannya dan pemanfaatannya juga dilakukan secara bersama-sama dipimpin oleh pionir desa (kepala 
desa). Kemudian pada masa akhir kerajaan Mataram, penguasaan tanah oleh para pejabat dibagi atas dasar 
sistem appanage (lungguh, bhs Jawa), yaitu suatu bentuk penguasaan atas tanah yang dihadiahkan kepada 
para pejabat dengan syarat kewajiban membayar upeti kepada penguasa pusat (raja), dalam bentuk sebagian 
hasil bumi yang dikumpulkan dari para petani（22）. 
Defi nisi Hak Ulayat
Istilah hak ulayat sendiri berasal dari istilah Minangkabau. Di daerah-daerah lain di Indonesia istilahnya 
berbeda-beda, misalnya patuanan (Ambon), panyampeto/pawatasan (Kalimantan), wewengkon (Jawa), 
totabuan (Bolaang Mongondow Sulawesi Utara), limpo (Sulawesi Selatan), nuru (Buru)（23）. Van Vollenhoven 
menyebut hak persekutuan atas tanah dengan istilah beschikkingsrecht yang kemudian di terjemahkan sebagai 
hak ulayat dalam berbagai peraturan perundang-undangan. Hiroyoshi Kano（24） menyebutkan hak ulayat dalam 
kategori milik komunal (gemeen bezit). Milik komunal merupakan bentuk penguasaan, di mana seseorang 
(atau keluarga) memanfaatkan tanah tertentu yang hanya merupakan bagian dari tanah komunal desa, yaitu 
bahwa orang tersebut tidak diberi hak untuk menjualnya atau memindahtangankan tanah tersebut dan 
pemanfaatannya biasanya digilir secara berkala. 
Hak ulayat didefi nisikan berbeda-beda baik oleh akademisi maupun dalam regulasi dari pemerintah. Van 
Vollenhoven sebagai pencetus beschikkingsrecht tidak memberikan defi nisi tetapi hanya memberikan 6 ciri 
dari hak ulayat（25）. UU No.5 Tahun 1960 tentang Peraturan Dasar Pokok-pokok Agraria (lebih dikenal sebagai 
UUPA) yang mengakui hak ulayat dalam Pasal 3 tidak ada penjelasan lebih lanjut defi nisi hak ulayat, kecuali 
dalam penjelasan pasal tersebut yang mengatakan “hak ulayat dan hak-hak serupa itu” ialah apa yang di 
dalam perpustakaan hukum adat disebut beschikkingsrecht. Defi nisi yuridis baru muncul setelah terbitnya 
Peraturan Menteri Negara Agraria/ Kepala Badan Pertanahan Nasional No.5 Tahun 1999 tentang Pedoman 
Penyelesaian Masalah Hak Ulayat Masyarakat Hukum Adat (PMA No.5/1999), yang dalam Pasal 1 angka 1 
ditentukan:
 Hak ulayat dan yang serupa itu dari masyarakat hukum adat (untuk selanjutnya disebut hak ulayat) 
adalah kewenangan yang menurut hukum adat dipunyai oleh masyarakat hukum adat tertentu atas 
wilayah tertentu yang merupakan lingkungan hidup para warganya....
Dengan demikian secara sederhana dapat disimpulkan bahwa hak ulayat atas tanah adalah hak bersama atas 
tanah dari anggota masyarakat hukum adat yang penguasaan dan pemanfaatannya diatur dengan hukum adat.
Pengakuan Hak Ulayat
Tonggak pertama pengakuan hak ulayat masyarakat hukum adat pada masa penjajahan Belanda, dapat 
dirujuk ketentuan UU Agraria 1870 (Agrarische Wet 1870) dan peraturan pelaksanaannya berupa Agrarische 
Besluit. Tujuan UU Agraria 1870 adalah untuk memberikan kesempatan luas bagi modal swasta asing di 
Hindia Belanda (Indonesia). Tujuan ini tidak lepas dari program Tanam Paksa (Cultuurstelsel) dari Gubernur 
Jenderal Van den Bosch yang berhasil mengatasi krisis keuangan negeri Belanda. Keberhasilan ini 
menimbulkan iri hati bagi kaum pemilik modal swasta yang ingin juga menanamkan modalnya di Hindia 
Belanda（26）.
Dalam Pasal 1 Agrarische Besluit (Stb.1870 No.118) dinyatakan bahwa semua tanah yang tidak dapat 
dibuktikan kepemilikannya merupakan tanah milik (domein) negara, dikenal pula sebagai domein verklaring. 



































Di Belanda sendiri ada dua kubu yang menafsirkan  domein negara secara luas atau tanah negara bebas (vrij 
landsdomein) dan domein negara secara sempit atau tanah negara tidak bebas(onvrij landsdomein). Penafsiran 
secara luas dari mazhab Utrecht, mengandung arti negara berwenang untuk menguasai semua tanah 
bumiputera (orang Indonesia asli) yang tidak dibudidayakan (woeste gronden). Sebaliknya mazhab Leiden 
yang dimotori Van Vollenhoven（27） menginginkan penafsiran domein negara secara sempit dengan mengatakan 
bahwa hak ulayat masyarakat adat tidak dikenal pembedaan prinsipiil antara tanah yang dibudidayakan yang 
yang tidak. Akhirnya pada tahun 1916 pemerintah Belanda mengeluarkan Domeinnota (memorandum 
domein), sebagai pedoman pejabat-pejabat Belanda untuk menggunakan interpretasi sangat luas terhadap 
domein negara（28）, sehingga tanah negara termasuk tanah-tanah yang tidak dibudidayakan. Dengan penafsiran 
demikian maka hak ulayat atas tanah hanya sebatas lahan pertanian, areal pemukiman dan sebagainya yang 
terus-menerus di budidayakan. 
Setelah kemerdekaan, untuk menghapuskan dualisme berlakunya hukum agraria pada masa kolonialisme 
Belanda, maka domein verklaring dicabut diganti dengan asas Hak Menguasai Negara. HMN yang diatur 
dalam Pasal 2 UUPA mengacu pada Pasal 33 ayat (3) UUD NRI 1945, yang menyatakan: Bumi dan air dan 
kekayaan alam yang terkandung di dalamnya dikuasai oleh negara dan dipergunakan untuk sebesar-besarnya 
kemakmuran rakyat. Makna “dikuasai” oleh negara berdimensi publik berbeda dengan “dimiliki” 
sebagaimana dipahami dalam domein negara pada masa penjajahan yang berdimensi privat. Di sini negara 
berkedudukan sebagai badan publik bukan sebagai perseorangan yang memiliki tanah.
Dengan dasar HMN tersebut maka pemerintah mengakui hak ulayat dengan syarat dalam Pasal 3 UUPA. 
Namun sebagai hak ulayat tidak diakui sebagai salah satu hak di dalam Pasal 16 ayat (1) UUPA. Melihat 
kondisi regulasi yang demikian layak dikatakan bahwa pengakuan pemerintah terhadap hak ulayat adalah 
pengakuan semu (pseudo recognition) atau ambivalensi. Pengakuan yang demikian berimplikasi terhadap 
pelaksanaan hak ulayat dilapangan. Dalam praktiknya para pejabat pemerintah menafsirkan HMN secara luas, 
artinya selama tanah yang dianggap hak ulayat oleh masyarakat hukum adat tidak dibudidayakan, maka tanah 
tersebut termasuk tanah negara. Hal ini sama persis dengan penafsiran asas domein negara secara luas pada 
zaman penjajahan Belanda. Akibatnya adalah maraknya konfl ik tanah hak ulayat akibat pemahaman sempit 
dari pejabat pemerintah pusat maupun pemerintah daerah. Oleh karena itu benar apa yang dikemukakan oleh 
peneliti Indonesia asal Belanda, Herman Slaats（29） yang menyatakan bahwa domein verklaring tidak hilang 
namun berevolusi menjadi HMN. 
Dalam pelaksanaannya, sekalipun Orde Lama mengakui hak ulayat dengan pembatasan tetapi pada 
periode demokrasi terpimpin ini masalah pertanian diprioritaskan dan pembaruan agraria dijadikan titik tolak 
sebagai landasan pembangunan, serta belum ada serbuan investor asing. Keadaan berbalik setelah rezim Orde 
Baru yang menekankan pembangunan ekonomi yang menekankan pemodal kuat bukan kepada rakyat, dengan 
dukungan regulasi (UU PMA, UU Kehutanan, UU Pertambangan) mengundang seluas-luasnya investor dan 
hutang luar negeri. Bisa di duga pengakuan negara terhadap hak ulayat tidak berjalan dengan selayaknya, di 
mana-mana pengambilalihan hak ulayat atas tanah dengan dalih kepentingan umum, sehingga timbul konfl ik 
laten antara masyarakat adat dengan investor yang didukung oleh pemerintah. 
Terkait dengan pengakuan hak ulayat ini, Marjanne Termorshuizen-Arts（30） mengatakan pemerintah tidak 
ingin memberikan peluang bagi berlakunya hak ulayat masyarakat hukum adat sepenuhnya, sekalipun hak 
masyarakat demikian secara resmi diakui. Pemberian pengakuan demikian dipercaya hanya akan 
membahayakan keutuhan negara kesatuan. Ancaman terhadap keutuhan negara juga dianggap muncul 
bilamana klaim negara atas tanah yang termuat dalam doktrin domein juga de facto dihapuskan dan dianggap 



































tidak berlaku. Selain itu, mengaitkan hukum adat dengan kepentingan nasional dan negara seperti ditentukan 
dalam Pasal 5 UUPA, Marjanne menduga bahwa pembuat undang-undang dengan penuh kesadaran 
bermaksud untuk membebaskan hukum adat dari kecenderungan memisahkan diri dan mengarah kepada 
otonomi yang ditunjukkan oleh masyarakat hukum adat（31）. 
Selain kekawatiran negara sehingga pengakuan terhadap hak ulayat tidak dilakukan sepenuhnya, hal lain 
yang menghambat pengakuan adalah pemaknaan tanah negara. Pengertian tanah negara dalam PP No.8 Tahun 
1953 tentang Penguasaan Tanah-tanah Negara sangat berbeda dengan tanah menurut PP No.24 Tahun 1997 
tentang Pendaftaran Tanah. Menurut Penjelasan Umum PP No.8/1953, menjelaskan bahwa yang dimaksud 
tanah negara adalah semua tanah yang bebas sama sekali daripada hak-hak seseorang (baik yang berdasar atas 
hukum adat asli Indonesia maupun yang berdasar atas hukum barat). Hal ini berbeda dengan defi nisi tanah 
negara menurut Pasal 1 angka 3 PP No.24 Tahun 1997 yang menegaskan tanah negara atau tanah yang 
dikuasai langsung oleh negara adalah tanah yang tidak dipunyai dengan sesuatu hak atas tanah. Dalam PP 
No.24/1997 tidak ada pernyataan tegas apakah hak yang dimaksud juga termasuk hak atas tanah berdasarkan 
hukum adat. Namun dapat ditafsirkan bahwa hak atas tanah yang dimaksud adalah seperti tertuang dalam 
Pasal 16 ayat (1) UUPA, artinya tidak termasuk hak ulayat. Dengan demikian jelaslah bahwa hak ulayat tidak 
diakui dalam PP No.24 Tahun 1997. Dengan dasar hukum ini maka semakin memuluskan jalan pemberian 
HGU untuk usaha perkebunan sawit di Indonesia（32）. Seperti diketahui salah satu pemberian hak yang yang 
berasal dari tanah yang dikuasai langsung oleh negara adalah Hak Guna Usaha (HGU) untuk pertanian, 
perikanan dan peternakan, sebagaimana di tentukan dalam Pasal 28 ayat (1) UUPA. 
Setelah reformasi, dengan semangat otonomi, dan kebangkitan masyarakat hukum adat, muncul koreksi 
terhadap regulasi yang dianggap meminggirkan masyarakat hukum adat. Maka UUD 1945 diamandemen 
(1999-2001) menjadi UUD Negara Republik Indonesia 1945 yang mengakui dengan syarat kesatuan 
masyarakat hukum adat dan hak-haknya dalam Pasal 18 B ayat (2) dan dalam berbagai pasal tentang HAM. 
Pengakuan hak ulayat juga ditemukan dalam PMA No.5/1999, UU No.41/1999 tentang Kehutanan, UU 
No.39/1999 tentang HAM, UU No.32/2004 tentang Pemerintah Daerah, UU No.18/2004 tentang Perkebunan, 
UU No.7/2004 tentang Sumberdaya Air, dan UU No.27/2007 tentang Pengelolaan Wilayah Pesisir dan Pulau-
pulau Kecil, dan lain-lain. 
Dari sekian banyak UU tersebut di atas, penulis hanya ingin menunjukkan dua peraturan perundangan-
undangan yang terkait langsung dengan hak ulayat atas tanah yaitu UU Kehutanan dan UU HAM. Ambiguitas 
UUPA terhadap hak ulayat dilanjutkan oleh UU Kehutanan dengan lebih nyata dan terang-terangan. Hal itu 
tampak dari Pasal 5 ayat (2) yang kontradiktif dengan Pasal 67 ayat (1). Pasal 5 ayat (1) UU Kehutanan 
menyebutkan bahwa hutan negara sebagaimana dimaksud pada ayat (1) huruf a, dapat berupa hutan adat. 
Makna dari pasal tersebut adalah tidak mengakui adanya hutan adat sebagai bagian dari hak ulayat 
masyarakat hukum adat. Di lain pihak Pasal 67 ayat (1) menegaskan bahwa masyarakat hukum adat 
sepanjang menurut kenyataannya masih ada dan diakui keberadaannya berhak melakukan pemungutan hasil 
hutan, pengelolaan hutan, dan pemberdayaan dalam rangka meningkatkan kesejahteraannya. 
Bagaimana mungkin suatu masyarakat hukum adat dapat memanfaatkan hutan kalau hutan adatnya saja 
tidak diakui. Dalam praktik, hutan adat lebih banyak dianggap sebagai hutan negara daripada diakui sebagai 
hak ulayat, sehingga pemerintah bebas mengkonsesikan kepada pemilik modal. Salah satu contoh adalah 
hutan keramat milik Suku Talang Mamak di Kab. Indragiri Hulu, Riau seluas 1.813 hektar yang telah berubah 
menjadi perkebunan kelapa sawit, pada hal tahun 2003 Patih Laman sebagai ketua suku tersebut pernah 
dianugerahi Kalpataru dari Presiden Megawati karena jasanya menjaga kelestarian hutan（33）. Ketentuan yang 



































ada di dalam UU Kehutanan berbeda dengan yang ada di dalam UU HAM, tepatnya dalam Pasal 6 ayat (2) 
yang menentukan bahwa identitas budaya masyarakat hukum adat, termasuk hak atas tanah ulayat dilindungi, 
selaras dengan perkembangan zaman. Hal ini dapat dimaknai bahwa pada hakikatnya pemerintah tidak 
mengakui adanya hak ulayat dan telah melakukan pembiaran pelanggaran HAM terkait dengan penggunaan 
hak ulayat atas tanah untuk kepentingan investor.
Memang diakui hingga saat ini ada beberapa Peraturan Daerah dan Surat Keputusan Bupati yang 
mengakui adanya hak ulayat, namun jumlahnya tidak banyak（34）. Selebihnya banyak Pemerintah Kabupaten 
yang tidak mengakui hak ulayat sehingga eksistensi hak ulayat dari masyarakat hukum adat semakin tergerus 
oleh konsesi untuk investor yang telah mendapatkan ijin dari pemerintah pusat maupun daerah. Jadi sekalipun 
banyak peraturan perundang-undangan yang mengatur hak ulayat, hal ini tidak berarti hak ulayat semakin 
diakui dan dilindungi, tetapi kebijakan penggerusan hak ulayat terus berlangsung demi kepentingan pemilik 
modal, sehingga konfl ik muncul dimana-mana（35）.
D. Penutup
Simpulan
Berpijak pada pembahasan di atas dapat disimpulkan bahwa sejak penjajahan Belanda sampai sekarang 
ini pengakuan negara terhadap hak ulayat dilatarbelakangi oleh maksud-maksud tertentu. Dengan asas domein 
verklaring pemerintah Belanda hanya mengakui tanah-tanah yang dibudidayakan langsung oleh masyarakat 
hukum adat, sebagai tindak lanjut dari penafsiran vrij landsdomein. Setelah kemerdekaan, asas domein 
verklaring diganti dengan Hak Menguasai Negara (HMN). Implikasi HMN seringkali dipelintir menjadi hak 
memiliki negara dengan menafsirkan hak ulayat sebagai tanah negara, sekalipun secara formal hak ulayat 
diakui dalam berbagai undang-undang. Implementasi dilapangan, terutama dengan adanya otonomi daerah, 
tidak dapat dilepaskan dengan pengakuan semu (ambivalen) terhadap hak ulayat dalam UUPA yang dipakai 
rujukan oleh peraturan perundang-undangan di sektor sumberdaya alam yang terbit belakangan yang lebih 
memihak pemilik modal. Sehingga sampai saat ini hanya sedikit Perda dan SK Bupati yang mengakui hak 
ulayat. Akibatnya, konfl ik marak dimana-mana dan marjinalisasi masyarakat hukum adat terus berlangsung. 
⑴ Otto Soemarwoto dalam Johan Iskandar, Manusia, Budaya dan Lingkungan, Humaniora Utama Press, Bandung, 
2001, hlm.11.
⑵ Dalam sosiologi lingkungan, pandangan holistik dapat disamakan dengan paham antroposentris yang berhadapan 
dengan pandangan transenden yang dapat disamakan dengan paham biosentris. Lihat Rachmad K. Dwi Susilo, 
Sosiologi Lingkungan, Rajawali Pers, Jakarta, 2009, hlm.97. 
⑶ Abdon Nababan, Sekjen Aliansi Masyarakat Adat Nusantara (AMAN) mengatakan sampai saat ini sudah terdaftar 
anggota 1.696 komunitas adat. Lihat Kompas, 23 April 2012, hlm.22.
⑷ Bernhard Limbong, Konfl ik Pertanahan, Margaretha Pustaka, Jakarta, 2012, hlm. 219.
⑸ Religio magis adalah suatu keyakinan dari masyarakat hukum adat bahwa segala sesuatu di dunia ini adalah 
berkah dan rahmat Tuhan, oleh karena itu setiap perbuatan harus mendapat ridha dari Tuhan, agar setiap perilaku 
dijauhi dari segala ancaman kemarahan Tuhan. Lihat Hilman Hadikusuma, Pokok-pokok Pengertian Hukum Adat, 
Alumni, Bandung, 1980,hlm. 53.
⑹ Abdon Nababan dari Aliansi Masyarakat Adat Nusantara (AMAN) memperkirakan setiap komunitas adat memiliki 
areal sekitar 8.000 hektar. Lihat Kompas, 23 April 2012, hlm.22. Menurut Kepala Badan Registrasi Wilayah Adat 



































AMAN, Kasmita Widodo memperkirakan total luas tanah adat di Indonesia sekitar 10 juta hektar. Lihat Kompas, 21 
April 2012.
⑺ Untuk kepentingan analisis, hak ulayat atas tanah ini hanya dibatasi dalam ruang lingkup lahan dan hutan, dengan 
tiga alasan: pertama, bagi masyarakat hukum adat, lahan dan hutan merupakan unsur utama dari hak ulayat atas 
tanah; kedua, untuk membedakan dengan hak ulayat laut dalam perspektif hukum adat, seperti mane’e di Talaud, 
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Transisi dan Praktek Tata Kelola Perusahaan di Jepang
Inoue Takaya
Di Jepang, hukum bisnis dan hukum perusahaan adalah hukum dasar yang terkait dengan organisasi 
manajemen perusahaan. Dari tahun 1954 hingga tahun 1973, perekonomian di Jepang telah berkembang 
secara eksponensial. Di balik itu semua, banyak terjadi skandal bisnis, dan untuk penyelesaiannya diperlukan 
tunjangan secara hukum (law allowance). Misalnya, pada tahun 1965 ada kasus penipuan akuntansi 
perusahaan besar, yaitu skandal berupa penipuan transaksi dan kebangkrutan yang berlangsung di banyak 
perusahaan. Kemudian pada tahun 1974, Undang-Undang Komersial diamandemen, ruang lingkup pekerjaan 
audit diperluas dengan mengintroduksikan auditor akuntan di perusahaan berskala besar. Sekitar tahun 1972, 
aktivitas anti sosial yang dilakulan oleh perusahaan seperti sumbangan dan masalah polusi sangat mencolok. 
Selain itu, di Jepang, jumlah saham yang dimiliki oleh perseroan terbatas sebenarnya dalam jumlah kecil, 
tetapi dengan penyalahgunaan hak pemilik saham, perusahaan menerima uang yang tidak halal, dan juga 
adanya para pemeras yang meminta uang dengan paksa telah menjadi masalah sosial. Terkait dengan masalah 
tersebut, untuk mengantisipasi skandal perusahaan seperti tersebut di atas, maka pada tahun 1981 dilakukan 
amandemen, dan untuk mencegah penipuan pembayaran perusahaan dilakukan pengaturan dan penguatan 
pemeriksaan fungsi perusahaan. 
Periode hingga pertengahan tahun 1998 adalah masa ketika pelonggaran peraturan dipromosikan, yaitu 
ketika ekonomi dan politik di bawah kebijakan moneter yang longgar Amerika, dan dengan menjadikan 
Amerika sebagai pusat, menyebabkan ledakan ekonomi global terus berlanjut, serta pemikiran ekonomi 
neoliberalisme mendominasi dunia, termasuk di Jepang. Pada tahun 2005, dalam hukum tentang perusahaan 
yang ditetapkan, peraturan dalam hukum perusahaan secara meluas dilonggarkan, demikian juga yang terkait 
dengan corporate governance, terutama hak atau perluasan wewenang manajer serta perlonggaran tanggung 
jawab manajer. Tetapi pada tahun 2007 kasus “subprime loan”muncul di permukaan, menjadi penyebab 
runtuhnya bubble ekonomi global ke dalam resesi yang berkepanjangan, dan akhirnya mengantarkan pada 
penguatan kembali regulasi global.
Dalam resesi global, terutama ekonomi dan industri, Jepang terlambat menadopsi globalisasi ekonomi 
dunia, sehingga dalam persaingan sengit dengan Korea, Taiwan, Cina, dan beberapa negara maju baru 
lainnya, Jepang kehilangan kemampuan bersaing secara internasional. Pasar saham dan pasar modal Jepang 
sangat tertekan, baik di dunia maupun apabila dibandingkan dengan negara Asia, seperti Singapura, 
Hongkong, dan Shanghai. Penurunan posisi pasar Jepang sangat drastis. Adapun penyebab rendahnya 
pencapaian industri di Jepang adalah, apabila dilihat dari sisi corporate investor, di Jepang berlangsung 
pertukaran saham antarperusahaan, dan juga dalam keanggotaan direksi yang berasal dari luar perusahaan 
sekalipun sedikit, manajemen puncak ditentukan dari kinerja dan independensi, juga dari sistem kompensasi 
eksekutif yang tidak berlangsung dengan baik, suara pemilik saham lemah, fungsi pengawasan dari pemegang 
saham juga tidak berfungsi, manajemen telah mengabaikan nilai pemegang saham. 
Sejak legislasi Company Act tahun 2005, banyak terungkap penipuan akuntansi berskala besar. Dari sisi 
auditor dan akuntansi publik, seorang manajer yang berperan sebagai anggota komite, dan berada pada posisi 



































diaudit, dalam rapat pemegang saham, penetapan komite pemilihan auditor independen, melemahkan posisi 
auditor, sehingga menjadi penyebab tidak dapat dicegahnya kasus penipuan akuntansi. Hak memutuskan 
Komite Pemilihan auditor dan hak memutuskan kompensasi bukan hak direktur, tetapi dikemukakan dalam 
amandemen terhadap peran audit yang diubah dalam hukum perusahaan. Dalam amandemen hukum 
perusahaan di Jepang, dilakukan penguatan peran otoritas audit, menstabilkan posisi akuntan publik, dan 


























































































































































































































































































































































































DINAMIKA PERKEMBANGAN SASI LAUT
DI KEPULAUAN KEI, MALUKU
Sri Wahyu Ananingsih
Sasi laut (istilah lain disebut dengan hawear laut) merupakan suatu bentuk larangan untuk mengambil 
hasil sumber daya alam di laut untuk jangka waktu tertentu yang dikenal oleh masyarakat di Maluku, 
khususnya di Kepulauan Kei. Pada umumnya sasi laut dilakukan untuk hasil alam teripang dan lola. Hingga 
sekarang sasi laut masih dikenal oleh masyarakat Kei namun telah mengalami perkembangan seiring dengan 
perkembangan masyarakatnya. Berdasarkan penelitian, perkembangan sasi laut dipengaruhi oleh beberapa 
faktor yakni faktor ekonomi, sosial budaya dan juga politik. 
Dari sisi aturan: Pada jaman pemerintahan penjajah Belanda sasi diatur dalam Beberapa aturan sasi yang 
pernah diberlakukan oleh pemerintah kolonial Belanda adalah: (1). Reglement Pemerintah Hindia Belanda 18 
Februari 1863 No.42 tentang Kewang Reglement Van de Negerij Ema (Reglemen Sasi Negeri Ema); (2).
Reglement Pemerintah Hindia Belanda 1870 No.42 tentang Kewang Reglement Van de Negerij Porto, Pulau 
Saparua; (3).Reglement Pemerintah Hindia Belanda 1915-1922 No.45 yang mengatur tentang Sasi; (4).
Reglement Pemerintah Hindia Belanda 1921 No.44 tentang Het Recht Van Sasi in de Molukken 1921. Namun 
setelah Indonesia merdeka hingga sekarang sasi laut diatur secara tidak tertulis menggunakan hukum adat. 
Dari sisi pelaksanaan: pada jaman dahulu sasi laut dilakukan oleh masyarakat lokal setempat untuk 
memenuhi kebutuhan hidup sehari-hari. Pemasangan dan pembukaan sasi laut dilakukan oleh para pemuka 
adat atau pemuka agama dalam suatu ritual adat yang sakral dengan terlebih dahulu melalui proses rapat adat. 
Rapat adat dihadiri oleh para pemuka adat antara lain kepala ohoi, orang kay, raja, kepala marga, kepala soa 
dan mitu duan. Penentuan waktu tutup dan buka sasi ada di tangan hasil rapat adat. Setelah buka sasi hasil 
sasi akan dibagi secara merata untuk seluruh masyarakat desa dan para yanur urar (sanak keluarga yang 
tinggal di desa lain). Hasil sasi disisihkan sedikit untuk kepentingan kebutuhan pembangunan sarana/
prasarana desa. Pelanggaran atas sasi laut akan dikenakan denda adat berupa lela, emas adat maupun uang. 
Namun pada masa sekarang pelaksanaan sasi laut sudah mengalami perkembangan. Hanya sebagian kecil 
desa yang masih melakukan sasi laut kecuali pada waktu terjadi sengketa atau konfl ik. Ada kecenderungan 
sekarang orang dengan mudah memasang sasi tanpa ritual adat terlebih dahulu; penggunaan sasi laut juga 
mengalami perkembangan. Banyak desa (istilahnya Ohoi) menyewakan hak ulayat laut yang dimiliki untuk 
kepentingan bisnis komersial seperti untuk budidaya tanaman rumput laut, budidaya perikanan dan budidaya 
mutiara. Penyewaan tersebut memiliki jangka waktu 1 (satu) tahun hingga 40 (empat puluh) tahun dengan 
uang sewa (istilahnya uang sirih pinang) berkisar antara 1 juta hingga ratusan juta rupiah. Tentu saja kondisi 




































































































DINAMIKA PERKEMBANGAN SASI LAUT
DI KEPULAUAN KEI, MALUKU
Sri Wahyu Ananingsih
Penduduk negara Indonesia dikenal heterogen. Berbagai agama, suku, budaya dan adat istiadat dimiliki 
oleh negara ini. Data pada Badan Kependudukan dan Keluarga Berencana Nasional (BKKBN) mencatat 
bahwa jumlah penduduk Indonesia pada tahun 2011 sekitar + 241 juta jiwa（１）. Sebanyak ±80 juta jiwa atau 
±1.163 komunitas masyarakat hukum adat hidup tersebar di seluruh kepulauan nusantara（２）.
Masyarakat hukum adat (MHA) adalah sekelompok orang yang terikat oleh tatanan hukum adatnya 
sebagai warga bersama suatu persekutuan hukum karena kesamaan tempat tinggal ataupun atas dasar 
keturunan (Pasal 1 ayat (3) Peraturan Menteri Negara Agraria No.5 Tahun 1999). Masyarakat hukum adat 
merupakan komunitas masyarakat yang memiliki karakteristik tertentu. 
Salah satu karakteristik tersebut adalah rasa ketergantungan yang besar terhadap alam lingkungannya. 
Hal ini dikarenakan sebagian besar kebutuhan hidup sehari-hari masyarakat hukum adat dipenuhi dari sumber 
daya alam di lingkungan wilayahnya. Ketergantungan terhadap alam selama bertahun-tahun bahkan berpuluh-
puluh tahun menimbulkan hubungan yang kuat secara lahiriah dan batiniah antara masyarakat hukum adat 
dengan tanah di wilayahnya. Dalam beberapa literatur hukum adat dikatakan hubungan antar keduanya 
bersifat religio magis. Berkaitan dengan corak religio-magis, Bushar Muhammad menulis:
 Orang-orang Indonesia pada dasarnya dalam berpikir merasa dan bertindak didorong oleh oleh 
kepercayaan (religion), pada tenaga-tenaga yang gaib (magic) yang mengisi, menghuni seluruh alam 
semesta (dunia kosmos) dan yang terdapat pada orang, binatang dan tumbuh-tumbuhan besar dan kecil, 
benda lebih lebih benda yang berupa dan berbentuk luar biasa dan semua tenaga itu membawa seluruh 
alam semesta dalam suatu keseimbangan (in een toestand van evenwicht). Tiap tenaga gaib itu 
merupakan bagian dari keseluruhan hidup jasmani dan rohani. Dan keseimbangan itu harus selalu terjaga 
dan apabila terganggu harus dipulihkan. Pemulihan keadaan keseimbangan itu terwujud dalam upacara, 
pantangan atau ritus (rites de passages)（３）.
Ada suatu keyakinan dari masyarakat bahwa tanah yang ada di wilayahnya merupakan peninggalan 
nenek moyang. Tanah diyakini untuk menjamin kelangsungan hidup dan penghidupannya serta bagi 
keturunannya sepanjang masa. Untuk itu masyarakat menganggap tanah sebagai bagian dari kehidupannya. 
Hubungan antara masyarakat hukum adat dengan tanahnya bersifat abadi sebagai satu kesatuan yang tidak 
terpisahkan（４）. Syair yang dikenal pada masyarakat Kepulauan Kei untuk menggambarkan hal itu adalah 
sebagai berikut: Itdok fo ahoi itmian fo nuhu; Itdok itdid kuwat dakwain itwivnon itdid mimiir/beniir; 
Itwarnon afai ohoi nuhu enhov ni hukum adat; Itwait teblo uban ruran; Ikbo hukum adat enfangnan enbatang 
haraang; Nit yamad ubudtaran, nusid teod erhoverbatang fangnan; Duad engfangnan wuk. Artinya bahwa 
kita mendiami kampung dimana kita hidup dan makan dari tanahnya; Kita menempati tempat kita dan tetap 
menjaga apa yang menjadi bagian kita; Kita memikul semua kepentingan kampung kita dengan hukum-



































hukum adatnya; Kita hidup sejujur-jujurnya dan tetap berjalan tegak lurus ke depan; Dengan demikian adat 
akan melindungi kita; Leluhur akan menjaga kita; Tuhanpun akan merestui kita（５）.
Hak masyarakat hukum adat atas tanah yang ada di wilayahnya dalam literatur hukum adat dikenal 
dengan istilah hak ulayat. Kata “ulayat” itu sendiri berasal dari kata “wilayat” yang artinya wilayah. Menurut 
Boedi Harsono, hak ulayat merupakan serangkaian wewenang dan kewajiban masyarakat hukum adat yang 
berhubungan dengan tanah yang terletak dalam lingkungan wilayahnya. Hak itu meliputi tanah-tanah yang 
sudah dimiliki maupun tanah yang belum dimiliki oleh seseorang (bebas)（６）. Wewenang dan kewajiban yang 
terkandung dalam hak ulayat meliputi unsur hukum perdata dan unsur hukum publik. Mengandung unsur 
hukum perdata artinya bahwa hak ulayat merupakan hak kepemilikan bersama atas tanah. Mengandung unsur 
hukum publik bahwa pada dasarnya hak ulayat berupa kewenangan untuk mengelola peruntukan, penguasaan, 
penggunaan dan pemeliharaan tanah ulayat. Mengingat hak ulayat ini hak khusus atas tanah yang hanya 
dimiliki oleh masyarakat hukum adat, maka Maria SW Sumardjono menyebut hak ini melekat sebagai 
kompetensi khas masyarakat hukum adat berupa wewenang atau kekuasaan mengurus dan mengatur tanah 
seisinya（７）.
Sementara itu, Peraturan Menteri Negara Agraria No.5 Tahun 1999 tentang Pedoman Penyelesaian 
Masalah Hak Ulayat Masyarakat Hukum Adat secara tegas menyatakan bahwa:
 Hak ulayat dan yang serupa dengan itu dari masyarakat hukum adat adalah kewenangan yang menurut 
hukum adat dipunyai oleh masyarakat hukum adat tertentu atas wilayah tertentu yang merupakan 
lingkungan para warganya untuk mengambil manfaat dari sumber daya alam termasuk tanah dalam 
wilayah tersebut bagi kelangsungan hidup dan kehidupannya yang timbul dari hubungan secara lahiriah 
dan batiniah secara turun temurun dan tidak terputus antara masyarakat hukum adat tersebut dengan 
wilayah yang bersangkutan.
Ruang lingkup hak ulayat meliputi seluruh daratan termasuk yang melekat di atasnya seperti sungai, 
danau, tumbuhan dan lain-lain yang dimiliki dan dikuasai oleh persekutuan hukum atau desa. Adapun obyek 
dari hak ulayat sangat luas meliputi: tanah (daratan), air (perairan), tanaman dan binatang liar yang hidup 
diatasnya. 
Cara masyarakat hukum adat memperlakukan alam dalam lingkungan hak ulayatnya secara baik 
memunculkan bentuk-bentuk kearifan lokal (local wisdom). Salah satu bentuk kearifan lokal yang dimiliki 
oleh masyarakat Kepulauan Kei adalah Sasi (hawear). Sasi merupakan satu bentuk larangan untuk mengambil 
hasil sumber daya alam tertentu dalam jangka waktu tertentu dan di lokasi tertentu. Sasi itu sendiri dibedakan 
2 (dua) macam yakni sasi darat dan sasi laut. Sasi darat adalah larangan untuk mengambil hasil sumber daya 
alam yang berasal dari darat sedangkan sasi laut atau hawear laut adalah larangan untuk mengambil sumber 
daya alam laut. Khusus untuk sasi laut diterapkan pada hasil alam laut tertentu yakni sejenis teripang dan 
lola. Kedua jenis hasil laut itu di sasi karena memiliki nilai jual yang tinggi. 
Sasi diatur berdasarkan hukum adat. Hukum yang timbul dan bersumber dari kebiasaan-kebiasaan 
masyarakat. Atau dengan perkataan lain dapat dinyatakan bahwa Hukum Adat sebagai hukum yang hidup 
(The Living law) karena merupakan penjelmaan dari nilai-nilai yang tumbuh dan berkembang dalam 
masyarakat. 
Dalam keberlakuannya hukum adat memiliki 2 (dua) unsur yakni:
(1). Unsur kenyataan, bahwa adat kebiasaan yang selalu dilakukan dan dipatuhi oleh masyarakat;
(2). Unsur psikologis yakni adanya suatu keyakinan dari masyarakat bahwa adat yang dimaksud memiliki 



































kekuatan hukum. Unsur ini yang menimbulkan adanya kewajiban hukum (opinio yuris necessitatis)（８）.
Pemahaman bahwa hukum adat (Adat Law/Customary Law) sebagai hukum yang hidup dan ditaati oleh 
masyarakat dapat diamati dari perilaku sehari-hari kehidupan masyarakat yang bersangkutan. Menurut 
Soerjono Soekanto, ada 3 (tiga) alasan hukum adat ditaati oleh masyarakat yakni: 
(a) Diputuskan oleh fungsionaris adat; 
(b) Diputuskan dan diberlakukan oleh kelompok tertentu sehingga untuk memelihara hubungan baik, aturan 
yang telah ditetapkan harus dipatuhi; 
(c) Hukum adat dianggap sesuai dengan nilai-nilai yang dianut masyarakat（９）.
Hukum adat merupakan hukum yang dinamis sejalan mengikuti perkembangan masyarakatnya. 
Kaitannya dengan istilah perkembangan, Ankie Hoogvelt menyebutkan bahwa proses perkembangan 
(development) dapat mengarah pada 2 (dua) keadaan yakni pertumbuhan (growth) dan perubahan (change). 
Pertumbuhan dan perubahan merupakan 2 (dua) keadaan yang saling berkaitan. Hal ini berarti suatu 
pertumbuhan diikuti atau didahului oleh perubahan demikian pula bisa sebaliknya（10）. Pertumbuhan dan 
perubahan memiliki proses yang berbeda. Pertumbuhan merupakan perkembangan yang bersifat kuantitatif. 
Di dalamnya terjadi perluasan, peningkatan dan pertambahan jumlah dari obyek pertumbuhan. Sementara itu 
perubahan merupakan perkembangan yang bersifat kualitatif karena berkenaan dengan pergantian, pergeseran 
dan perbaruan obyek perubahan yang lebih substansial seperti sistem nilai, peranan, kepentingan dan norma 
yang mengatur kehidupan masyarakat（11）.
Hukum sebagai salah satu institusi sosial dapat dikaji dari sudut perkembangannya. Pertama, dari sisi 
pertumbuhannya, lembaga hukum dapat dikaji antara lain berkenaan dengan pertambahan jumlah bidang-
bidang hukum yang semakin mandiri, peningkatan jumlah aturan perundang-undangan serta terjadinya 
diferensiasi lembaga pembentuk hukum yang diberi kewenangan untuk merumuskan dan menyusun peraturan 
perundangan. Kedua, dari sudut perubahannya, hukum dapat dikaji berkaitan dengan pergeseran atau 
pembauran nilai-nilai dasar, asas-asas, orientasi kepentingan dan kelompok yang diuntungkan atau peranan 
yang harus dijalankan oleh hukum（12）.
Sasi laut dilakukan oleh masyarakat lokal Kei di wilayah laut yang menjadi hak ulayat desanya. Tidak 
dikenal kepemilikan pribadi atas hak ulayat laut, sebaliknya seluruh wilayah hak ulayat laut bersifat komunal, 
yakni untuk seluruh masyarakat desa yang bersangkutan. Pengelolaan wilayah hak ulayat laut berada 
sepenuhnya di tangan Kepala desa (istilahnya Kepala Ohoi) setempat.
Pada jaman pemerintahan penjajah Belanda, sasi dikodifi kasi dalam beberapa aturan yakni:
(1). Reglement Pemerintah Hindia Belanda 18 Februari 1863 No.42 tentang Kewang Reglement Van de 
Negerij Ema (Reglemen Sasi Negeri Ema); 
(2). Reglement Pemerintah Hindia Belanda 1870 No.42 tentang Kewang Reglement Van de Negerij Porto, 
Pulau Saparua; 
(3). Reglement Pemerintah Hindia Belanda 1915-1922 No.45 yang mengatur tentang Sasi; 
(4). Reglement Pemerintah Hindia Belanda 1921 No.44 tentang Het Recht Van Sasi in de Molukken 1921. 
Peraturan-peraturan tersebut diterapkan kepada rakyat Indonesia demi untuk kepentingan penjajah Belanda. 
Namun setelah Indonesia merdeka sasi diatur secara tidak tertulis (menggunakan hukum adat) hingga 
sekarang.
Berdasarkan aturan hukum adat pelaksanaan sasi laut dilakukan terlebih dahulu melalui proses rapat 
dewan adat. Rapat tersebut dihadiri oleh para pemuka adat antara lain kepala ohoi, orang kay, raja, kepala 
marga, kepala soa dan mitu duan. Rapat itu membahas dan menentukan waktu yang tepat untuk sasi dan 



































sekaligus jangka waktu sasi. Jika telah disepakati waktu untuk sasi laut maka pada hari yang ditentukan 
diadakan upacara ritual adat pemasangan sasi laut. Ritual adat ini biasanya dilakukan oleh pemuka agama 
atau pemuka adat. Tanda adanya sasi laut adalah penanaman berupa janur (daun kelapa yang masih muda) di 
lokasi tertentu. Jangka waktu sasi pada umumnya berkisar antara 3 bulan hingga tahunan. Selama jangka 
waktu tertentu (istilah yang digunakan “tutup sasi”), setiap orang dilarang untuk mengambil hasil laut yang 
disasi. Apabila ketentuan itu dilanggar maka akan dikenakan sanksi atau denda adat. Sanksi dijatuhkan oleh 
sidang dewan adat. Bentuk sanksi pada umumnya berupa emas adat, lela (semacam meriam kuno) dan atau 
uang. Setelah jangka waktu habis, maka dewan adat kembali mengadakan rapat untuk menentukan waktu 
yang tepat membuka sasi laut. Pada hari yang telah ditentukan tiba saatnya sasi dibuka (istilahnya “buka 
sasi”) dan hasil sasi akan dibagi untuk seluruh masyarakat desa dan para yanur urar (sanak keluarga yang 
tinggal di desa lain). Selain itu hasil sasi juga disisihkan untuk kepentingan kebutuhan pembangunan sarana/
prasarana desa. 
Pada masa sekarang pelaksanaan sasi laut di Kepulauan Kei telah mengalami perkembangan. Hanya 
beberapa desa di wilayah Kei Besar bagian timur yang masih konsisten menerapkan sasi laut. Sementara 
untuk wilayah Kei Kecil sudah jarang dilakukan sasi laut. Jika sebelum 1960-an hak ulayat laut hanya 
digunakan oleh masyarakat lokal desa untuk memenuhi kebutuhan hidup sehari hari dan keperluan desa maka 
kira-kira sejak tahun 2002 banyak orang luar mulai tertarik untuk menggunakan hak ulayat laut di Kei. 
Kebanyakan orang-orang tersebut adalah orang Cina Tionghoa, Madura, Ternate, Bugis dan Jawa. Sebagian 
besar hak ulayat laut digunakan untuk kepentingan komersial seperti misalnya budidaya mutiara, rumput laut 
maupun usaha perdagangan ikan selama jangka waktu tertentu. Penyewaan pada umumnya ditentukan selama 
jangka waktu 1 (satu) tahun hingga 40 (empat puluh) tahun. Uang sewa (istilahnya uang sirih pinang) 
berkisar antara 1 juta hingga ratusan juta rupiah. Tentu saja kondisi ini akan mengurangi akses masyarakat 
Kei untuk menggunakan hak ulayat laut-nya. Hal itu disebabkan oleh kondisi laut di wilayah tersebut tidak 
lagi memungkinkan untuk produksi teripang dan lola 
Meskipun demikian tidak bisa disimpulkan bahwa sasi laut sudah tidak ada lagi di Kei karena pada saat-
saat tertentu dimana terjadi konfl ik atau sengketa antar warga atau antar desa, tanda sasi biasa dipasang untuk 
menandai kondisi itu. Bahkan berdasarkan penelitian, ada kecenderungan orang dengan mudah memasang 
tanda sasi tanpa ritual adat dan tanpa ijin dari Kepala Desa setempat terlebih dahulu. 
Desa-desa di Kei yang memberikan hak penguasaan atas wilayah ulayat lautnya kepada pihak luar 
dengan cara sewa dan masih berlangsung hingga saat ini (2012) antara lain:
(a) Ohoi Ohoitel: pemberian hak pengambilan lola dan teripang bagi nelayan asal Madura;
(b) Ohoi Debut: pemberian hak penggunaan wilayah petuanan laut di Pulau Ohoiwa dan Pulau Ohoitel 
kepada pengusaha Cina tionghoa untuk usaha budidaya mutiara;
(c) Ohoi Tetoat: pemberian hak kepada nelayan Sulawesi Selatan untuk mengeksploitasi sumber daya ikan 
dengan alat tangkap bagan; pemberian penggunaan lahan petuanan laut kepada orang Cina Tionghoa 
untuk budidaya mutiara; 
(b) Ohoi Sathean: pemberian hak penggunaan lahan petuanan laut kepada pengusaha Cina tionghoa untuk 
usaha budidaya mutiara; 
(e) Ohoi Ohoiwait: pemberian hak penggunaan lahan petuanan laut kepada pengusaha Cina tionghoa untuk 
usaha budidaya mutiara;
(f) Ohoi Ngilngof: pemberian hak penangkapan ikan tuna dan pemasangan rumpon pada perusahaan 
perikanan terpadu ;



































(g) Ohoi Ohoitahit: pemberian hak penggunaan lahan petuanan laut kepada perusahaan perikanan terpadu ;
(h) Ohoi Ohoira: pemberian hak penggunaan wilayah petuanan laut di Pulau Lik kepada pengusaha Cina 
tionghoa untuk usaha budidaya mutiara.
Keberadaan pihak perusahaan atau perorangan yang mengambil untung atas hasil wilayah ulayat laut 
sebuah ohoi/desa tentu bukan terjadi begitu saja. Keberadaan para pengusaha itu atas dasar persetujuan dari 
Kepala Desa setempat. Kepala desa sebagai pihak yang berwenang atas pengelolaan hak ulayat laut di 
wilayahnya. 
Perkembangan sasi laut dipengaruhi oleh perkembangan masyarakat Kei. Faktor-faktor yang 
mempengaruhi perkembangan tersebut meliputi faktor ekonomi, politik, sosial dan budaya masyarakat Kei. 
Mengenai hal ini, teori Talcott Parson sebagaimana ditulis oleh Satjipto Rahardjo menjelaskan bahwa proses 
interaksi antar individu manusia terjadi dalam suatu sistim sosial, yang didalamnya terdiri dari sub sistim 
budaya, sosial, politik dan ekonomi. Tiap sub sistim mempunyai fungsi primer masing-masing（13）. Namun 
demikian seluruh sub sistim yang ada saling berkaitan satu sama lain dan merupakan satu kesatuan. Hal ini 
berarti bahwa bilamana satu sub sistim mengalami perubahan maka akan mempengaruhi sub-sub sistim yang 
lain. Adapun fungsi primer masing-masing sub sistim menurut Talcott Parson sebagaimana dikutip oleh 
Sabian Utsman adalah sebagai berikut:（14）
(1) Sub sistim budaya berfungsi mempertahankan pola (latent patterns maintenance) yakni fungsi yang 
menghubungkan sub sistem sosial tindakan dengan sub sistem budaya. Melalui fungsi dari aktivitas 
tersebut, maka hubungan-hubungan dalam masyarakat menjadi bermakna. Pemberian makna oleh sub 
sistem budaya ditandai dengan penggunaan lambang-lambang dalam masyarakat yang dimantapkan dan 
pada saat dibutuhkan merubahnya. Dalam fungsi ini, kedudukan yang utama berupa nilai-nilai sebagai 
pembentuk hubungan-hubungan yang dikehendaki oleh masyarakat;
(2) Sub sistim politik berfungsi mencapai tujuan (goal attachment), Parsons beranggapan bahwa suatu 
tindakan individu yang berstruktur terkait erat dengan kepribadian. Kepribadian sebagai suatu 
perwujudan diri manusia dikondisikan oleh organisme kelakuan dan berhubungan dengan sub sistem 
budaya. Setiap individu berusaha untuk mencapai tujuannya, namun perhatian yang diutamakan 
bukanlah tujuan pribadi individu, melainkan tujuan bersama dalam suatu sistem sosial yang 
bersangkutan;
(3) Sub sistim ekonomi berfungsi sebagai adaptasi (adaptation) dalam hal penyesuaian diri terhadap situasi 
dan lingkungan. Fungsi ini menunjuk pada keharusan bagi individu untuk menghadapi lingkungan guna 
kelangsungan hidupnya;
(4) Sub sistim sosial berfungsi integrasi (integration) yakni memadukan atau mengakomodasikan beberapa 
faktor yang terkait pada pencapaian suatu tujuan. Dalam fungsi ini dibutuhkan suatu koordinasi yang 
perlu antara unit-unit dalam kehidupan sosial agar supaya didapat keteraturan dalam kehidupan sosial. 
Meskipun terbuka peluang untuk suatu perubahan namun tidak setiap proses selalu menimbulkan 
perubahan dalam masyarakat. Hal ini disebabkan setiap sub sistim berusaha mempertahankan strukturnya, 
sementara itu sistim sosial juga memiliki karakter dalam mempertahankan keseimbangan sistim (equilibrium). 
Jika di dalam sistim terjadi penyimpangan atau ketidakteraturan norma maka sistim akan berusaha untuk 
menyesuaikan diri dan mencoba untuk kembali ke keadaan semula（15）. Perubahan yang sesuai untuk teori 
Parsons adalah perubahan yang terjadi secara perlahan-lahan dan selalu dalam usaha untuk menyesuaikan diri 
demi terciptanya keseimbangan sistim. Dengan perkataan lain perubahan yang dianut adalah perubahan 
evolusioner dan bukan perubahan yang revolusioner. Proses perubahan secara evolusioner berakar dari 



































kemauan individu/masyarakat yang bersangkutan untuk menyesuaikan dengan kondisi dan bukan dari akibat 
kelemahan yang melekat pada teori ini. Perubahan yang demikian ini dimungkinkan terjadi pada masyarakat 
tradisional seperti masyarakat hukum adat khususnya masyarakat Kei.
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Ada empat permasalahan penetapan hukum nasional Jepang terkait dengan Hukum Perdata Internasional 
di Jepang yang diberlakukan pada 1 Januari 2007, yaitu Peraturan tentang Ketentuan Umum terkait Penerapan 
Hukum. Pertama, hukum kewarganegaraan (Pasal 38 ayat 1); kedua, tidak ada kewarganegaraan (Pasal 38 
ayat 3); ketiga seseorang memiliki kewarganegaraan dari negara yang yang memiliki hukum yang tidak 
seragam berdasarkan wilayah (pasal 38 ayat 3); keempat tentang orang yang berasal dari negara yang 
memiliki ketidakseragaman hukum berdasarkan status seseorang. Dalam makalah ini, kami akan menganalisa 
masalah yang keempat dalam hukum nasional Jepang. Negara yang tidak seragam hukum 
kewarganegaraannya berarti di dalam sebuah negara yang sama, seseorang mendapatkan perlakuan hukum 
yang berbeda tergantung agama atau etnisnya. Pada negara seperti itu, hukum yang membahas tentang konfl ik 
antarwarga disebut interpersonal law (hukum antarindividu). Berdasarkan Peraturan tentang ketentuan umum 
yang disebutkan di atas, pasal 40 ayat 1, apabila seseorang memiliki kewarganegaraan negara yang tidak 
seragam hukum kewarganegaraannya, pertama, berdasarkan “peraturan negara bersangkutan” (ini dipahami 
sebagai interpersonal law), hukum yang dimaksud adalah hukum nasional individu bersangkutan. Apabila 
negara tidak memiliki peraturan terkait, maka hukum yang kaitannya dekat dengan individu bersangkutan 
yang akan dipakai sebagai hukum nasional individu tersebut.
Negara yang memiliki perbedaan hukum kewarganegaraan adalah seperti Republik Indonesia. Dalam 
makalah ini, hukum di Indonesia akan dipakai untuk membahas keputusan yang menjadi masalah dalam 
hukum perdata internasional Jepang. Kasus yang akan diangkat adalah keputusan Pengadilan Tokyo tanggal 
17 Februari 1990.Dalam keputusan pengadilan tersebut, penggugat X (warga negara Jepang) dan tergugat Y 
beragama Islam (warga negara Indonesia), surat nikah mereka dikeluarkan di Jepang, dan mereka memiliki 3 
orang anak (semuanya WNI, tetapi tidak beragama Islam). Pasangan ini tidak berjalan langgeng, X 
menceraikan Y, dan 3 orang anaknya ditetapkan berdasarkan keinginan kedua orang tua. Pertanyaan yang 
mengemuka dalam keputusan pengadilan tersebut adalah, keinginan kedua orang tua terkait dengan hak 
pengasuhan anak. Hukum yang berlaku antara orang tua dan anak dimuat dalam Peraturan Revisi pasal 21 
(isinya sama dengan Ketentuan Umum pasal 32). Berdasarkan peraturan tersebut, X dan anaknya memiliki 
kewarganegaraan yang berbeda, dan di Indonesia, terdapat perbedaan hukum berdasarkan agama, Y dan 3 
anaknya memiliki agama yang berbeda. Karena pihak yang bersengketa dalam kasus tersebut tidak bisa 
disamakan kewarganegaraannya, maka akhirnya, hukum yang terkait dengan anak, dikembalikan pada hukum 
di mana anak bertempat tinggal, yaitu hukum yang berlaku di Jepang. Keputusan pengadilan dalam kasus 
tersebut adalah, Y dan anak-anaknya dianggap memiliki kewarganegaraan Indonesia, dan diputuskan bahwa 
tidak ada hukum terkait di negara bersangkutan. Metode penetaman hukum di negara bersangkutan dilakukan 
dengan cara menganggap bahwa pengambilan hukumnya sama dengan negara yang tidak memiliki 



































keseragaman hukum berdasarkan tempat (Yoshiaki Sakurada, Masato Dougauchi Ed.“100 kasus pilihan 
Hukum Perdata Internasional (koreksi sesuai dengan hukum baru) ”hal.19 (Hiroko Ito) dan lain-lain).
Apabila hukum sebuah negara ditentukan berdasarkan Hukum Perdata Internasional di Jepang, seseorang 
memiliki kewarganergaraan dari sebuah negara yang tidak seragam hukum kewarganegaraannya, pada 
penafsiran hukumnya, ada beberapa perbedaan pendapat yang harus diperhatikan, dan sambil memperhatikan 







































































































































































































































































































































































































Republic of Indonesia, pp.26－31，柳橋博之編著『現代ムスリム家族法』（2005年，日本加除出版）112－
26頁（ 小 林 寧 子 ），Himpunan Peraturan Perundang-undangan perkawinan, Direktorat Jenderal 
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Indonesia as a nation that is gained its independence in August 17, 1945, has established a suffi cient law 
to manage its nation, both in private and public law. Uniquely Indonesia has both written and unwritten law. 
Those written law, both in civil law and public law, mostly were inherited from the Dutch. And the unwritten 
law were established trough traditional practice among many tribes in Indonesia. This paper will focus on the 
corporation law of Indonesia.
Corporation law, along with other commercial law in Indonesia such as negotiable instrument law, 
maritime law, capital market law, insurance law, and transportation law were integrated inside the commercial 
code that Indonesia inherited from the Ducth. The commercial law that called WvK or Wetboek van 
Koophandel, which provides rules on the Dutch commercial law. The law was introduced in 1838 replacing 
the French Code de Commerce. The Wetboek van Koophandel,  as governs the legal relations between 
traders, were introduced fi rst in the Netherlands in 1838, and in 1919 along with the Dutch colonialism in the 
West Indies (Hindia Belanda), the Dutch established a  special law, called the Indische Staatsregeling, which 
gave the legal ground that Wetboek van Koophandel can also apply for the Far Eastern people and indigenous 
people of the West Indies.  By the time of Indonesian independence in 1945, until Indonesia has the law that 
govern its specifi c matter especially in the private and commercial area, the law that were made by the Dutch 
are still applied.
The Wetboek van Koophandel, after the independence is called the Kitab Undang Undang Hukum 
Dagang, it consist of 2 books, fi rst book about commerce in general and second book about the maritime 
regulation. In the fi rst book, chapter III is the chapter that ruled the business organization (corporation), from 
article 16  to article 56.  Article 16 to article  35 of the commercial code is about business organization in the 
form of Firma or commercial partnership and CV (Commanditair Vennotschaap) or limited partnership. Both 
business organization are not legal entity under Indonesian corporation law.
Article 36 to article 56 of the commercial code is about limited liability company or PT (Perseroan 
Terbatas).  Under the commercial code or KUHD, the corporation law, especially the law for limited liability 
company is to “plain” and unsophisticated comparing to another country corporation law, and also not 
suffi cient to fulfi ll the needs of modern business practices,  those are  the reason for Indonesian government 
to amend its corporation law.
In 1995, the legislative enacted the Law Number 1 Year 1995 on Limited Liability Corporation (UU no 1 
tahun 1995 tentang PT). This law provided  limited liability corporation a legal entity status. This act give a 
more specifi ed regulation on corporation especially the limited liability company.
The act no 1 year 1995 is being amended by the Act no 40 year 2007, specifi ed regulation on 
incorporation of a limited liability company, the most important part is the legal entity statutes approval by 
the Minister of Law and Human Rights. Prior to this approval the company’s shareholder and director could 
be held liable for every mistakes that the company made. This act also specifi ed the minimum requirement of 




































already used by another company), company’s capital (authorized capital, issued capital, paid capital), 
company’s capital and assets are separated from shareholder’s capitals and assets. Company’s share must 
stated its value, it is forbidden to issued a share without value, the value must in Rupiah. One share one vote 
principle. Shareholder’s right, shareholders meeting, shareholder’s meeting minutes must be legalized by 
public notary, shareholder’s meeting quorum and also shareholder’s meeting agenda. Company’s director /
board of directors and company’s commissary/board of commissaries. Company’s Directors are the managing 
of a company, they are appointed by the shareholder’s meeting, with specifi ed duty arranged in the company 
bylaws. The company’s commissaries are the advisor body of the directors, they also appointed by the 
shareholder’s meeting. The company act also regulates the merger, acquisition and consolidation of 
companies, for the application of its regulation there are Government Regulation number 27 year 1998 on 
Merger, Acquisition and Consolidation of  Companies and Government Regulation number 28 year 1999 on 
Merger, Acquisition and Consolidation of Banks. Another important things are about the dispersion and 
liquidation of a company. Also about company social responsibility.
Another important business entity in Indonesia is the cooperative (Koperasi), one can say that 
cooperative is a business entity that is suitable for Indonesian culture, because it is not based on capitalization 
and liberalization but based on cooperative action among people and for the people inside the cooperative. 
The incorporation and structure of a cooperative is regulated by the Act no 25 year 1992 amended by the Act 
no 17 year of 2012. Cooperative is also a legal entity business organization.
Another regulation related with corporation in Indonesia are the investment regulation, the Act no 25 
year 2007 on Investment,  it regulated the type of investor (domestic or foreign), the right and responsibility 
of the investor, the procedure for foreign investment corporation to gain operational license. Foreign 
ownership restrictions are regulated under Government Regulation No. 36 of 2010 regarding Lists of 
Business Fields that Are Closed to Investments and Business Fields that are Conditionally Open for 
Investments. Another important regulation are the Act number 8 year 1995 on Capital Market and also the Act 
number 5 year 1999 on Antimonopoly and Restriction on Unfair Business Competition.
⑴ Lecturer at Diponegoro University, Faculty of Law, Semarang
⑵ Abstract for a presentation on ACRI SEMINAR, International Seminar On Relation Of Western Law And Local 




















































　独立後，Wetboek van Koophandelは，商法典KUHD（Kitab Undang Hukum Dagang）という
名称になり，内容は２部構成となった。第１編は商業一般について，第２編は海洋規定についての
規定である。第１編の第３章の16条から56条は，企業組織（会社）に関する法である。
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BUSINESS ORGANIZATION 
NON LEGAL ENTITIES : 
1.  CIVIL GENERAL PARTNERSHIP (MAATSCHAP)  
–  Regulated by Article 1618 – 1652 Kitab Undang 
Undang Hukum Perdata / Burgerlijk WetBoek ( The 
Civil Code) 
2.  COMMERCIAL PARTNERSHIP (FIRMA)  
3.  LIMITED PARTNERSHIP / COMMANDITAIRE 
VENNOOTSCHAP / CV Art.19 – 25 KUHD 
–  Regulated by Article  16 - 35 (Kitab Undang-undang 
Hukum Dagang) (KUHD) (Wetboek van Koophandel 
voor Indonesie / The Commercial Code ) 
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Civil General Partnership 
•  Civil General Partnership (Maatschap)/ 
Persekutuan Perdata 
– Agreement between two or more persons 
who promise to contribute something into 
that partnership with intention to shared any 
benefit from the parnership. 
•  Partnerships end upon expiration of their 
intended terms, upon destruction of goods or 
accomplishment of actions constituting 
primary purposes of partnership, upon desire 
of one or more of partners or upon death, 
placement under guardianship or bankruptcy of 
one of partners. 
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Limited Partnership / 
Commanditaire Vennootschap / CV 
•  Limited partnership is a partnership that  consisting of 
one or more active partners and one or more silent 
partners.  
•  Third parties dealing with limited partnership may 
sue active partners.  
•  Silent partners may only be sued if they engage in 
managerial acts and/or in some circumstances if their 
name is included in name of partnership.  
•  The incorporation of a limited partnership is still need 
a notary decree and must be published trough the State 
Gazette and registered into the Company Regestry. 
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LIMITED LIABILITY COMPANY 
STATE OWNED CORPORATION 
BUSINESS ORGANIZATION 
BUSINESS LEGAL ENTITY 
1.  LIMITED LIABILITY COMPANY (the Act 
no 1 year 1995 jo  the Act no 40 year 2007) 
2.  COOPERATIVES (KOPERASI) (the Act  
No. 25 year 1992 jo the Act no 17 year 2012 
SPECIAL FORM : 
•  PERUM & PERSERO Law No. 19 of 2003 
concerning Establishment, Management, 
Supervision and Liquidation of State Owned 
Enterprises. 
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Commercial Partnership  
(Firma / Fa)  
• 
• 
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LIMITED LIABILITY COMPANY 
• 
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FOREIGN INVESTMENT 
•  The Act no 27 year 2007 
•  Investment in Indonesia is categorized as  
– domestic (PMDN)  
– foreign (PMA).  
•  Sectoral Restrictions:  
– Sectors closed to all investors:   
– Sectors closed to foreign investors: 
– Industries with restricted ownership limits 
for foreigners: 
– Other sectors are reserved for domestic 
small-scale enterprises, or large or medium-
scale foreign companies  
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ANTI MONOPOLY &  


































































































































































































































































































  1847  
Kitab Undang-Undang Hukum Dagang 
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HUKUM ADAT: HUKUM DINASMIS DAN 
PROBLEMATIKANYA DI ERA GLOBAL
Triyoro
ABSTRAKSI
Hukum adat adalah hukum asli bangsa Indonesia. Hukum ini tumbuh dan berkembang di tengah tengah 
kehidupan masyarakat, yang bersendikan pemikiran khas tradisional bangsa Indonesia yaitu komunal dan 
konkrit, Hukum Adat merupakan hukum non statutair yang artinya hukum yang tidak ditetapkan oleh 
lembaga pembuat Undang-Undang (di Indonesia: DPR bersama Presiden). Hukum Adat berurat dan berakar 
dari kebudayaan asli bangsa Indonesia.
Sebagai Hukum yang berasal dari kebiasaan yang tradisional, maka kemudian banyak kalangan yang 
berpendapat bahwa hukum adat merupakan hukum peninggalan masa lampau yang sudah ketinggalan jaman 
karena berorientasi pada masa lampau. Hukum Adat dianggap tidak bisa menyelesaikan permasalahan-
permasalahan yang timbul di jaman yang modern, sehingga kurang cocok digunakan pada era globalisasi 
sekarang ini.
Globalisasi diartikan sebagai suatu kondisi dimana batas-batas antar Negara semakin sempit, sehingga 
interaksi antar manusia di muka bumi semakin intensif karena kemajuan teknologi komunikasi.
Arus globalisasi yang demikian pesat ini membawa pengaruh terhadap kondisi hukum pada suatu 
negara, yang dituntut untuk bisa mengikuti arus perkembangan masyarakat dunia. Hal ini berdampak pada 
hukum asli masyarakat yang bersangkutan karena pengaruh budaya dari luar, yang cenderung praktis, penuh 
kebebasan, dan materialistis, dimana kondisi yang demikian adalah yang mudah diterima generasi sekarang.
Dalam kondisi yang demikian hukum adat mendapat tekanan karena dianggap tidak bisa menyelesaikan 
berbagai permasalahan di era sekarang ini. Pendapat yang demikian tidak sepenuhnya benar, karena hukum 
adat adalah hukum yang dinamis, yang selalu hidup dan berkembang mengikuti gerak perkembangan 
masyarakatnya.  Artinya hukum adat sebenarnya adalah hukum yang bisa menyelesaikan permasalahan yang 
terjadi pada era global.
Beberapa lapangan hukum yang sampai sekarang masih sangat relevan keberadaan hukum adat yang ada 
di Indonesia misalnya adalah hukum yang mengatur tentang keluarga, hukum waris, dan hukum tentang 
pengangkatan anak. Hal ini disebabkan karena  kondisi masyarakat Indonesia yang heterogen, dimana sistem 
kekeluargaannya berbeda-beda, yaitu sistem patrilineal, matrilineal dan parental. 
Dilapangan hukum lain, negara sudah mencoba mengakui keberadaan hukum adat dalam penyusunan 
berbagai peraturan perundang-undangan yang dibuat.  Ada beberapa peraturan perundang-undangan yang di 
dalamnya  mencantumkan keberadaan hukum adat, namun pada penerapannya sering tidak sesuai dengan apa 
yang diharapkan masayarakat adat, bahkan merugikan atau mengabaikan hukum adat itu sendiri. Undang-
Undang Pokok Agraria (UU No. 5 Tahun 1960) terdapat pasal yang mengatur tentang keberadaan tanah ulayat 
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lain dikorbankan. Terkait dengan masalah Tanah Ulayat adalah UU tentang Kehutanan (UU No. 41 Tahun 
1999), dimana keberadaan hukum adat diakui namun harus dengan melalui Keputusan Mahkamah Konstitusi. 
Pengakuan negara terhadap keberadaan hukum adat sebenarnya terdapat juga dalam Undang-Undang 
Kekuasaan Kehakiman (UU No. 48 tahun 2009), dalam Pasal 5 ayat (1) yang menegaskan bahwa hakim dan 
hakim konstitusi wajib menggali, mengikuti, dan memahami nilai-nilai hukum dan rasa keadilan yang hidup 
dalam masyarakat. Namun dalam kenyataannya, jarang terdapat keputusan hakim yang berani memutuskan 
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PENGAKUAN HAK ULAYAT 
HUKUM ASLI BANGSA INDONESIA 
TUMBUH DAN BERKEMBANG DENGAN SENDIRINYA DI 
TENGAH MASYARAKAT 
BERURAT DAN BERAKAR DARI KEBUDAYAAN BANGSA 
INDONESIA 
BERSENDIKAN KHAS PEMIKIRAN TRADISIONAL 
BANGSA INDONESIA; KOMUNAL DAN KONKRIT 
MEMPUNYAI NILAI-NILAI: KOMUNAL, FUNGSI SOSIAL, 
MUSYAWARAH MUFAKAT  
MENGANDUNG UNSUR KEBIASAAN DAN AGAMA 
HUKUM ADAT – PLURALISME HUKUM 
ERA GLOBAL 















































































































































































































































































































































































































































MENUNTUT PEMERINTAH DALAM BIDANG 
PENDIDIKAN
PERJUANGAN RAKYAT DI MAHKAMAH 
KONSTITUSI
Murni Ramli（1）
Pendidikan di Indonesia diatur dalam UUD 1945 Amandemen IV Pasal 31 yang menyatakan bahwa, 
“Setiap warga negara berhak mendapat pendidikan (ayat 1), dan Setiap warga negara wajib mengikuti 
pendidikan dasar dan pemerintah wajib membiayainya (ayat 2), Negara memprioritaskan anggaran pendidikan 
sekurang-kurangnya dua puluh persen dari anggaran pendapatan dan belanja negara serta dari anggaran 
pendapatan dan belanja daerah untuk memenuhi kebutuhan penyelenggaraan pendidikan nasional” (ayat 4).
Apakah pemerintah Indonesia sudah memenuhi ketentuan dalam Konstitusi Negara tersebut? 
Jawabannya belum. Berdasarkan laporan Education for All Global Monitoring Report yang dirilis UNESCO 
2011, Indonesia berada di peringkat 69 dari 127 negara dalam Education Development Index. Dan menurut 
Departeman Pendidikan dan Kebudayaan, setiap menit ada empat anak yang putus sekolah. Bagian 
Perencanaan dan Penganggaran Direktorat Jenderal Pendidikan Dasar Kemendiknas mengungkapkan, tahun 
2012 jumlah siswa miskin di Indonesia hampir mencapai 50 juta. Jumlah tersebut terdiri dari 27,7 juta siswa 
di bangku tingkat SD, 10 juta siswa tingkat SMP, dan 7 juta siswa setingkat SMA. Dari jumlah itu, sedikitnya 
ada sekitar 2,7 juta siswa tingkat SD dan 2 juta siswa setingkat SMP yang terancam putus sekolah.
Lalu, pertanyaannya bagaimana menuntut negara agar memenuhi konstitusi? Perlawanan rakyat 
menuntut pemerintah agar semua anak dapat bersekolah dan memperoleh pendidikan yang berkualitas mulai 
terlihat nyata sejak terbentuknya Mahkamah Konstitusi (MK) tahun 2003. MK Mahkamah Konstitusi 
berwenang mengadili pada tingkat pertama dan terakhir yang putusannya bersifat fi nal untuk:(1) Menguji 
undang-undang terhadap Undang-Undang Dasar Negara Republik Indonesia Tahun 1945; (2) Memutus 
Sengketa kewenangan lembaga negara yang kewenangannya diberikan oleh UUD Negara Republik Indonesia 
Tahun 1945; (3) Memutus pembubaran partai politik, dan; (4) Memutus perselisihan tentang hasil pemilihan 
umum. 
Berdasarkan kewenangan tersebut, sejak didirikan hingga 2013, MK telah menangani beberapa kasus 
penting yang diajukan rakyat untuk memperkarakan pemerintah terkait dengan penerapan Konstitusi atau 
Undang-Undang (UU) yang tidak sejalan dengan prinsip pendidikan dalam Konstitusi Negara (UUD 1945).
Di antara kasus-kasus besar tersebut adalah tuntutan agar anggaran pendidikan ditetapkan sebesar 20% 
dari APBN, dan MK memutuskan memasukkan ini ke dalam Amandemen IV UUD 1945 pada tahun 2006. 
Pemerintah ternyata tidak memenuhi konstitusi selama tiga tahun berturut-turut, sehingga rakyat kembali 
memprotes. Atas permohonan dua orang guru untuk memasukkan gaji guru ke dalam anggaran 20% tersebut, 
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pendidikan. Karena dengan memasukkan gaji guru (besarnya sekitar 11.8% dari total 20%) ke dalam 
anggaran 20%, artinya pemerintah hanya menyediakan kurang dari 8% untuk membiayai anak Indonesia yang 
belum bersekolah, atau sudah bersekolah dan terancam putus.  
Permohonan rakyat juga muncul ketika pemerintah mengeluarkan UU 9/2009 tentang Badan Hukum 
Pendidikan. Kehadiran UU ini semakin membawa dampak buruk, karena biaya pendidikan tinggi dan 
menengah semakin melambung, dan pendidikan hanya untuk orang-orang kaya. MK akhirnya sejalan dengan 
rakyat, membatalkan UU tersebut.
Pada 8 Januari 2013, MK membuat kehebohan baru dengan menerima permohonan rakyat untuk 
membubarkan Rintisan Sekolah Bertaraf Internasional dan Sekolah Bertaraf Internasional dengan menganulir 
pasal 50 UU Sisdiknas No 20/2003. Sejak pertama kali dimunculkan pada tahun 2006, rakyat sebenarnya 
sudah sering melakukan protes agar sekolah ini dibubarkan karena membuat kastanisasi dalam pendidikan di 
Indonesia. Namun, perjuangan tersebut baru mendapatkan hasil setelah hamper 6 tahun diperjuangkan.
Yang terbaru, MK saat ini sedang melakukan persidangan untuk memutus permohonan rakyat agar 
membatalkan UU No. 12 tahun 2012 tentang pendidikan tinggi. Dalam UU tersebut, beberapa pasal yang 
dinilai tidak sejalan dengan tuntutan pendidikan untuk semua, adalah dibentuknya PTN menjadi PTN Badan 
Hukum dan PK BLU, yang cenderung akan mengarah pada komersialisasi pendidikan tinggi.
Arus reformasi dan terbukanya kran demokrasi telah memberikan kesempatan kepada rakyat Indonesia 
untuk menuntut hak pendidikan yang lebih baik kepada pemerintah. Sesuatu yang sangat sulit diraih tatkala 
berada dalam pemerintahan Orde Baru.
⑴ Dosen Fakultas Keguruan dan Ilmu Pendidikan Universitas Sebelas Maret Surakarta. Abstrak disampaikan pada 





























































































































































































































































③Y３の保証部分100 ⑥ Y３の保証部分100 ⑨ Y２の保証部分200
② Y２の保証部分200 ⑤ Y１の保証部分300 ⑧ Y１の保証部分300
① Y１の負担部分300 ④ Y２の負担部分200 ⑦ Y３の負担部分100
Y１　連帯債務600 Y２　連帯債務600 Y３　連帯債務600
　　Ｂ．一部免除（450万円）〔判例の立場〕
③Y３の保証部分100 ⑥ Y３の保証部分100 ⑨ Y２の保証部分200
② Y２の保証部分200 ⑤ Y１の保証部分300 ⑧ Y１の保証部分300





　　　*  MIGNOT, Marc. Les obligations solidaires et les obligations in solidum en droit privé français, 
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行われるのか，さらには，負担部分から



































































































































일본채권법의 개정내용이 보험계약에 미칠 영향
（日本債権法の改正内容が保険契約に及ぼす影響）
동양대학 법학부 준교수 이지연
1. 들어가며
　민법 중 채권관계에 관한 법을 개정하고자 하는 움직임은 2009년 10월 28일 법제심의회에서 법
무대신의 자문을 계기로 , 2009년 11월 24일에 법제심의회에 민법（채권관계）부회가 설치되면서 
구체화되기 시작했다 . 법제심의회 민법（채권관계）부회는 약3년에 걸쳐 검토한 결과를 2013년 
2월 26일에 민법（채권관계）에 관한 중간 시안（이하 , 중간시안이라 함）으로 정리하여 발표했다 . 
법무성은 의견수렴과정을 거친 후 빠르면 2015년에 법안을 제출할 방침이고 , 만약 이 시안이 입법
화된다면 일본 민법은 약 120년 만에 대대적인 개정을 실현하게 된다 .
　중간 시안에서는 계약과 채권에 관한 부분을 주요 검토대상으로 하고 있고 , 시대 변화에 맞춰 소
비자 보호를 대폭 강화했다는 특징을 가진다고 평가되고 있다 . 
　보험계약은 그 성립 , 효력 , 이행 및 종료에 관한 일반적 계약룰을 정하고 있는 보험법이 우선적
으로 적용되지만 , 보험법에 특별한 규정이 없는 경우에는 일반법인 민법규정 등이 적용되게 되므
로 , 민법개정에 관한 검토는 보험계약에 있어서 중요과제중의 하나라고 할 수 있다 . 따라서 , 여기
서는 보험계약과 깊은 관련성을 가진 중간시안의 주요조항을 살펴보고 , 구체적으로 어떤 영향을 














　보험계약을 체결하는 과정에서 설명의무가 문제된 판례와 학설을 살펴보면 , 계약내용 중에 내재
하고 있는 리스크를 명확히 설명할 의무가 있는 경우가 있으나 , 계약을 체결할지 유무에 관한 조언
을 해야 할 의무까지는 없다고 판단되고 있다 . 하지만 , 계약체결 과정에 있어서의 설명의무 , 정보
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운 경우가 대부분이다 . 이런 관점에서 생각해볼 때 , 보험계약을 체결하는 단계에 있어서 보험자로
부터 중립적인 입장에서 정보제공을 받을 수 있는 법적 환경을 마련하는 것은 소비자를 보호함과 











　보험약관의 해석을 통해 실질적으로 그 효력을 부정한 재판에서는 재판관의 해석을 통해 보험약
관의 내용이 보충되어 왔다 . 그러한 경우 , 다수의 계약을 정형적으로 규율하는 보험약관의 성질을 
고려하여 평균적 혹은 합리적인 고객의 이해가능성을 기준으로 하고 , 약관의 문언을 합리적으로 
해석하는 수법에 의해 보험약관의 내용을 확정해가는 것이 통상적이다 . 그러므로 , 보험약관의 작
성경위 , 작성목적 및 보험자의 이해는 약관의 문언에 나타나지 않는 한 , 원칙적으로 해석의 기준





　보험계약은 약관을 사용하고 있고 , 보험약관은 위 정의규정에 해당한다 .





　보험계약에 있어서 약관을 제시하는 것만으로 계약내용을 이해하는 것은 한계가 있고 , 오히려 
계약내용을 알기 쉽게 설명하는 것 , 보험가입에 있어 무엇보다 이해가 필요한 중요한 내용을 중점
적으로 정보 제공하는 것이라고 생각된다 . 그러므로 , 보험계약의 체결에는 일률적으로 약관을 제
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　보험계약의 관점에서 생각해보면 , 만약 예측할 수 없었던 조항이 있더라도 계약조항의 계약내용
화를 전면적으로 부정하기 보다는 그 내용이 보험계약당사자에게 특히 부당하거나 손해를 발생시
















　보험계약에 있어서는 계약을 체결할 당시의 약관이 적용되고 있고 , 이미 체결된 보험계약의 약
관변경은 변경에 대한 동의취득 문제 , 불이익 변경에 대한 취급（예를 들어 , 전체 계약자에게는 유
리한 변경이나 개별의 계약자에게 있어서는 불이익이 될 가능성이 있는 경우）이 명확하지 않다는 








　보험법에서는 보험계약자 등의 보다 확실한 보호를 위해 , 그 규정에 반하는 특약으로 보험계약
자 등에게 불리하게 하는 것을 무효로 하는 편면적 강행규정을 정하고 있다 . 그리고 , 보험계약자 
등에게 불리한 특약에는 편면적 강행규정보다도 형식적으로 불리한 특약뿐만 아니라 실질적으로 
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규정의 경우 , 중간시안의 부당조항규제와 달리 보험계약자의 권리제한 및 의무의 가중에 한정되지 
않고 보험계약자 등에게 많은 불이익을 주지 않더라도 보험계약자 등에게 불리하다면 무효가 되는 
것 , 해당 약관을 규정한 목적 , 요건 , 효과 등을 종합적으로 판단한 결과가 보험계약자 등에게 불리
한지 아닌지를 판단하는 것이므로 , 보험법의 편면적 강행규정에 반하지 않는다고 판단된 보험약관
조항이 민법의 부당조항규제에 의해 무효가 될 가능성은 없을 것으로 생각된다 .
9. 마무리
　보험계약과 관련된 민법규정을 보다 명확히 하고 법적 안정성을 제공하는 것은 보험계약자 등의 
보호를 강화한다는 측면에서 보면 이번 개정은 긍정적인 평가를 받을 수 있을 것이다 . 하지만 , 계
약의 해석 , 약관의 내용규제 , 약관변경에 관한 규정 등은 보험계약의 특성과 보험약관의 특성 등을 




































일본채권법의 개정내용이 보험계약에 미칠 영향
（日本債権法の改正内容が保険契約に及ぼす影響）
동양대학 법학부 준교수 이지연
1. 들어가며
　일본 민법은 1896년에 제정되어 1898년에 시행된 메이지 민법을 기본으로 하고 있고 , 1947년
에 제４편 친족과 제５편 상속에 관한 가족법부분이 전면적으로 개정되었다 . 이후 2004년에 제１
편 총칙과 제２편 물권 , 제３편 채권에 있어서 문어체를 구어체로 변경하는 표현상의 변경만이 이
루어지었고 , 내용상의 전면개정은 이루어지지 않았다 . 그래서 , 이를 두고 민법의 현대어화라고 하
고 있다 . 이에 비해 , 2006년에 시행된 개정상법은 내용면의 대폭적인 개정도 함께 이루어졌으므
로 , 이를 현대화 개정이라 칭하고 있다 .
　민법 중 채권관계에 관한 법을 개정하고자 하는 움직임은 2009년 10월 28일 법제심의회에서 법
무대신의 자문（1）을 계기로 , 2009년 11월 24일에 법제심의회에 민법（채권관계）부회가 설치되면
서 구체화되기 시작했다 . 법제심의회 민법（채권관계）부회는 약３년에 걸쳐 검토한 결과를 2013
년 ２월 26일에 민법（채권관계）에 관한 중간 시안（이하 , 중간시안이라 함）으로 정리하여 발
표했다 . 그 구체적인 내용은 （http://www.moj.go.jp/shingi１/shingi04900184.html）에서 확인
할 수 있다 .
　법무성은 의견수렴과정을 거친 후 빠르면 2015년에 법안을 제출할 방침이고 , 만약 이 시안이 입
법화된다면 일본 민법은 약 120년 만에 대대적인 개정을 실현하게 된다 .
　중간 시안에서는 계약과 채권에 관한 부분을 주요 검토대상으로 하고 있고 , 시대 변화에 맞춰 소
비자 보호를 대폭 강화했다는 특징을 가진다고 평가되고 있다 .
　보험계약은 그 성립 , 효력 , 이행 및 종료에 관한 일반적 계약룰을 정하고 있는 보험법이 우선적
으로 적용되지만 , 보험법에 특별한 규정이 없는 경우에는 일반법인 민법규정 등이 적용되게 되므
로（2）, 민법개정에 관한 검토는 보험계약에 있어서 중요과제중의 하나라고 할 수 있다 . 따라서 , 여
기서는 보험계약과 깊은 관련성을 가진 중간시안의 주요조항을 살펴보고 , 구체적으로 어떤 영향을 


















































　중간시안에서는 계약체결판단의 기초가 되는 정보의 수집은 계약당사자 각자의 책임이라는 것을 
명확하게 하고 , 그 예외로 일방당사자가 정보제공의무를 부담하는 경우가 있다는 것을 내용으로 
하는 계약체결과정의 정보제공의무에 관한 신설조항을 마련하고 다음과 같이 의무발생요건을 구체
화할 것을 제안하고 있다 .
　즉 , 계약당사자 한쪽이 어떤 정보를 계약체결 전에 모르고서 계약을 체결한 결과 , 손해를 받게 
된 경우라고 하더라도 , 상대방은 그 손해를 배상할 책임을 지지 않는다 . 단 , 다음 내용에 해당하는 
경우에는 상대방이 그 손해를 배상해야 한다고 제안했다 . 구체적으로는 , ①상대방이 당해 정보를 
계약 전에 알거나 알 수 있었을 것 , ②당사자의 한쪽이 당해 정보를 계약 전에 알고 있었다면 당해 
계약을 체결하지 않던지 , 혹은 그 내용으로는 계약을 체결하지 않았을 것이라고 인정되고 , 또한 
그것을 상대방이 알 수 있었을 것 , ③계약의 성질 , 당사자의 지식 및 경험 , 계약을 체결하는 목적 , 
계약교섭의 경위 , 그 외에 당해 계약에 관한 모든 사정에 비추어 보아 , 당사자의 한쪽이 스스로 정
보를 입수하는 것을 기대할 수 없을 것 , ④그런 내용으로 당해 계약을 체결한 결과 , 발생하는 불이
익을 당사자의 한쪽에게 부담시키는 것이 ③의 사정에 비추어볼 때 상당하지 않을 것이라고 하는 
４가지가 의무발생요건으로 제안되었다 .
　계약체결과정에 있어서의 정보제공의무・설명의무에 관한 명문규정은 소비자계약법（3） 제３조１
항 , 금융상품판매에 관한 법률（4） 제３종１항 등이 있고 , 보험법에서도 설명의무의 도입이 검토되
었으나 , 보험계약자의 속성과 이해력 , 계약내용에 비추어 볼 때 개별적・구체적인 검토가 필요한 
것을 업법이 아닌 계약법으로 규정하는 것에 대한 시비가 엇갈려 최종적으로 규정화 시키는 것은 
미루어졌다 . 보험업법은 제300조１항1호에서 보험계약자 또는 피보험자에 대한 보험계약의 계약
조항 중 중요한 사항을 고하지 않는 행위에 대한 금지조항이 계약체결과정에 있어서의 정보제공의
무를 규정하고 있다 .
　보험계약을 체결하는 과정에서 설명의무가 문제된 판례와 학설을 살펴보면 , 계약내용 중에 내재
하고 있는 리스크를 명확히 설명할 의무가 있는 경우가 있으나 , 계약을 체결할지 유무에 관한 조언
을 해야 할 의무까지는 없다고 판단되고 있다 . 하지만 , 계약체결 과정에 있어서의 설명의무 , 정보
제공의무는 실제 문제가 발생하지 않으면 구체적으로 어떠한 정보가 설명대상인지 판단하기 어려
운 경우가 대부분이다 . 이런 관점에서 생각해볼 때 , 보험계약을 체결하는 단계에 있어서 보험자로
부터 중립적인 입장에서 정보제공을 받을 수 있는 법적 환경을 마련하는 것은 소비자를 보호함과 















































　중간시안에서는 계약해석이 분쟁해결에 있어 중요한 역할을 하고 있음에도 불구하고 , 그러한 생
각이 지금까지 조문상 명확히 하지 않고 있었다는 것을 이유로 , 이를 ①당사자간의 이해가 공통된 
경우의 원칙 , ②당사자간의 이해가 공통되지 않는 경우의 원칙 , ③계약내용을 확정할 수 없는 사
항이 남지만 계약성립 자체는 인정되는 경우의 원칙（말하자면 , 보충적 해석）의 세가지로 나누어
서 규정하는 것이 제안되었다 . 종래에 계약조항에 대해 사회통념상 일반적으로 어떤 의미로 이해
되고 있는가 하는 객관적 기준에 중점을 두고 있었던 것과 달리 , 중간시안은 당사자의 의사 , 이해 
등과 같은 주관적인 기준에 그 중점을 두고 있는 것으로 보인다 .
　구체적으로 보면 , 당사자가 공통된 이해를 하고 있을 때는 그 이해에 따라 해석해야 한다고 하고 
있고 , 공통된 이해인지 명확하지 않을 때는 당사자가 사용한 문언 그 외의 표현에 관한 통상적 의
미와 당해 계약에 관한 모든 사정을 고려하여 계약당사자가 합리적으로 생각하면 이해했을 것으로 
인정되는 의미에 따라 해석해야 한다고 하고 있다 . 그리고 , 앞서 말한 두 가지에 의해 확정할 수 
없는 사항이 남는 경우에는 , 당사자가 그것을 알고 있으면 합의했을 것으로 인정되는 내용을 확정
할 수 있을 때 , 계약은 그 내용에 따라 해석해야 하는 것으로 한다 .
　보험약관의 해석을 통해 실질적으로 그 효력을 부정한 재판에서는 재판관의 해석을 통해 보험약
관의 내용이 보충되어 왔다 . 그러한 경우 , 다수의 계약을 정형적으로 규율하는 보험약관의 성질을 
고려하여 평균적 혹은 합리적인 고객의 이해가능성을 기준으로 하고 , 약관의 문언을 합리적으로 
해석하는 수법에 의해 보험약관의 내용을 확정해가는 것이 통상적이다 . 그러므로 , 보험약관의 작
성경위 , 작성목적 및 보험자의 이해는 약관의 문언에 나타나지 않는 한 , 원칙적으로 해석의 기준
이 되어서는 안된다고 해석된다 .
　이에 대해 계약의 해석이라고 하면서 , 당사자의 의사에 근거하지 않는 내용을 확정하고 있고 , 
계약에 의해 구속되는 근거가 당사자의 의사에 있다는 것에 반하고 있을 뿐 아니라 , 계약해석의 한
계를 넘어서고 있다는 것을 이유로 반대하는 견해와 계약해석에 관한 조항은 필요하지 않다는 이유






　현대사회에서는 계약의 한쪽 당사자가 작성한 약관을 이용한 거래가 널리 이용되고 있음에도 불
구하고 , 현행민법에는 약관에 관한 법규정이 존재하지 않고 있을 뿐 아니라 , 약관의 법적 구속력
의 요건이나 효력에 관한 내용도 불명확한 상태이다 . 따라서 , 약관이 법적 구속력을 가지기 위한 
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　중간시안에서는 약관을 다수 상대방과의 계약 체결을 예정하여 미리 준비된 계약조항의 총체로
써 , 계약내용을 획일적으로 정하기 위한 목적으로 사용되는 것이라고 정의하는 규정이 제안되었
다 . 지금까지 없었던 약관에 관한 규정을 신설함으로써 약관을 이용하는 사업자와 소비자에게 법
적 안정성을 제공할 수 있다는 이점이 있으나 , 과중한 요건을 규정하게 된다면 현재 이루어지고 있
는 실무를 곤란하게 하는 요인이 될 수도 있으므로 약관을 이용하는 사업자에게 무엇보다 큰 영향
을 미치는 개정부분이다 . 보험계약은 약관을 사용하고 있고 , 보험약관은 위 정의규정에 해당한다 .





　중간시안은 약관을 사용하는 계약에 대해 , 계약당사자가 그 계약에 약관을 사용하기로 합의하
고 , 계약을 체결할 때까지 약관사용자의 상대방이 합리적인 행동을 한다면 약관내용을 알 수 있을 
기회가 확보되고 있는 경우에는 약관이 그 계약의 내용이 된다고 제안했다 . 약관의 각 조항을 계약
내용으로 정하기 위한 요건을 완화하는 것（포괄적인 합의와 희박한 합의만으로 계약내용이 된다）
으로 , 약관의 품질보증과 셋트라고 이해되고 있다 . 합리적으로 기대할 수 있는 행동이라 함은 그 
계약내용과 거래형태 , 상대방의 속성 , 약관개시의 용이성 , 약관내용의 합리성에 대해서의 공법적
인 규제 유무 등의 사정을 고려하여 정한 것이라고 생각할 수 있다고 한다 .
　일반적으로 보험약관은 보험계약을 신청하기 전에 보험계약 신청자에게 교부하고 있다 . 중간시
안의 합리적인 행동을 취했다면 약관내용을 알 수 있다고 하는 요건에 대해 보충분과회에서는 , 경
우에 따라서는 눈앞에 제시된 것을 받아서 읽는 정도로 한정한다는 견해도 있다（제２분과회 제５
회 회의）. 하지만 , 보험계약에 있어서 약관을 제시하는 것만으로 계약내용을 이해하는 것은 한계
가 있고 , 오히려 계약내용을 알기 쉽게 설명하는 것 , 보험가입에 있어 무엇보다 이해가 필요한 중
요한 내용을 중점적으로 정보 제공하는 것이라고 생각된다 . 그러므로 , 보험계약의 체결에는 일률
적으로 약관을 제시하는 것만을 요구하기는 어려우리라 생각된다 .
　또한 , 중간시안은 약관의 적용요건에 대해 , 약관을 포괄적인 계약내용으로 보는 수속적 요건만
을 정하고 있고 , 계약내용의 적정화에 대해서는 예측할 수 없는 조항심사 , 부당조항심사에 의해 
판단하는 구조를 제안하고 있다 . 이러한 판단구조에 의하면 , 개별합의를 중심으로 하는 계약이 성
립될 수 있으므로 약관규제 자체가 불투명해질 우려가 있으므로 , 만약 약관적용에 하자가 있는 경
우 , 보험자는 보험약관에 의해서만 보험계약을 체결하지 않았다고 인정된다면 처음부터 그 계약관
계는 성립하지 않았다고 판단하는 것이 합리적일 것이다 .
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　중간시안에서는 약관에 포함되어 있는 계약조항으로 , 다른 계약조항의 내용 , 약관사용자의 설
명 , 상대방의 지식 및 경험 , 그 외의 당해 계약에 관한 모든 사정에 비추어 볼 때 , 상대방이 약관에 
포함되어 있다는 것을 합리적으로 예측할 수 없는 약관조항은 적용요건에 의한 계약내용이 되지 않
는다고 하는 조항이 제안되었다 . 약관에 포함되어 있다는 것을 합리적으로 예측할 수 없다는 요건
에 대한 판단은 보험계약을 둘러싼 분쟁을 고려하면 , 해석상의 문제를 불러일으킬 여지가 많은 조
항이므로 , 이것만으로 판단하기에는 부적절하다고 생각된다 . 또한 , 보험계약의 관점에서 생각해
보면 , 만약 예측할 수 없었던 조항이 있더라도 계약조항의 계약내용화를 전면적으로 부정하기 보
다는 그 내용이 보험계약당사자에게 특히 부당하거나 손해를 발생시키는 것이 아니라면 보험계약

















　중간시안에서는 기존 계약에 적용된 약관에 대해서 약관사용자측에서 일방적인 변경을 인정할 
것인지 아닌지를 계속적으로 검토한다고 했다 . 그리고 , 계약이 적용요건에 따라 계약내용이 된 경
우 , 첫째 , 당해 약관의 내용을 획일적으로 변경해야 할 합리적인 필요성이 있는 것 , 둘째 , 당해 약
관을 사용한 계약이 현재 다수 있고 , 그 모든 상대방으로부터 계약내용의 변경에 대한 동의를 구하
는 것이 현저하게 곤란한 것 , 셋째 , 앞서 말한 첫번째 필요성에 비추어볼 때 , 당해 약관의 변경내
용이 합리적이고 또한 변경의 범위 및 정도가 상당한 것일 것 , 넷째 , 당해 약관의 변경내용이 상대
방에게 불이익이 것일 경우에 있어서는 그 불이익의 정도에 따라 적절한 조치가 취해지는 것의 ４
가지에 해당할 시에 있어 약관사용자는 당해 약관을 변경함으로써 상대방의 동의를 얻지 않고서도 
계약내용을 변경할 수 있다고 제안했다 . 그리고 , 앞서 말한 약관변경은 약관사용자가 당해 약관을 
사용한 계약의 상대방에게 약관을 변경하는 취지 및 변경후의 약관내용을 합리적인 방법에 의해 주
지시킴으로써 그 효력이 발생되는 것으로 한다고 제안했다 .
　보험계약에 있어서는 계약을 체결할 당시의 약관이 적용되고 있고 , 이미 체결된 보험계약의 약
관변경은 변경에 대한 동의취득 문제 , 불이익 변경에 대한 취급（예를 들어 , 전체 계약자에게는 
유리한 변경이나 개별의 계약자에게 있어서는 불이익이 될 가능성이 있는 경우）이 명확하지 않다
는 점 등을 고려한 결과 , 보험법 시행 등과 같은 법령개정에 따른 것을 제외하고 기본적으로 행해










































　중간시안에서는 약관의 적용요건에 따라 계약내용이 된 약관조항이 해당 약관조항이 존재하지 
않는 경우와 비교할 때 약관사용자의 상대방의 권리를 제한하거나 혹은 상대방의 의무를 가중하는 
것으로써 , 그 제한 혹은 가중된 내용 , 계약내용의 전체 , 계약체결시의 상황 그 외의 모든 사정을 
고려하여 일정한 상대방에게 과도한 불이익을 주는 경우에는 무효로 한다는 부당조항규제에 관한 
내용이 제안되었다 . 이것은 당사자의 교섭이나 합의에 의한 합리성을 확보하는 과정을 거치지 않
았다는 것을 규제의 근거로 하고 있고 , 포괄적인 합의 , 희박한 합의（5）만으로 약관을 계약내용으로 
정하기 위한 품질보증을 확보하는 취지라고 이해된다 .
　보험법에서는 보험계약자 등의 보다 확실한 보호를 위해 , 그 규정에 반하는 특약으로 보험계약
자 등에게 불리하게 하는 것을 무효로 하는 편면적 강행규정을 정하고 있다 . 그리고 , 보험계약자 
등에게 불리한 특약에는 편면적 강행규정보다도 형식적으로 불리한 특약뿐만 아니라 실질적으로 
보험법이 편면적 강행규정을 정한 취지에 반하는 특약도 포함된다 . 이러한 보험법의 편면적 강행
규정의 경우 , 중간시안의 부당조항규제와 달리 보험계약자의 권리제한 및 의무의 가중에 한정되지 
않고 보험계약자 등에게 많은 불이익을 주지 않더라도 보험계약자 등에게 불리하다면 무효가 되는 
것 , 해당 약관을 규정한 목적 , 요건 , 효과 등을 종합적으로 판단한 결과가 보험계약자 등에게 불리
한지 아닌지를 판단하는 것이므로 , 보험법의 편면적 강행규정에 반하지 않는다고 판단된 보험약관
조항이 민법의 부당조항규제에 의해 무효가 될 가능성은 없을 것으로 생각된다 .
9. 마무리
　앞서 살펴본 중간 시안의 조항은 보험계약과의 관련성을 고려해 검토해본 것이고 , 이외에 이번 
개정안에서 특히 관심이 집중되고 있는 조항으로는 , 개인연대보증의 원칙적 폐지라든지 단기소멸
시효의 통일（５년）, 법정이율을 ３% 로 내리고 시장금리변동에 따라 연간 한차례 조정할 수 있
도록 하는 조항 , 등이 있다 . 그리고 , 계약상의 지위 이전에 관한 중간시안은 계약상대방이 계약상
의 지위를 양도하는 내용의 합의를 승낙했을 때 , 양수인은 양도인의 계약상의 지위를 승계하는 것
으로 하고 , 상대방이 그 승낙을 거절하는 것으로 인해 이익이 생기지 않는 경우에는 상대방의 승낙
을 필요로 하지 않는다는 규정을 만드는 것도 검토되고 있다 . 뿐만 아니라 , 사정변경의 법리에 관
한 중간시안은 , 계약체결 후에 그 계약의 전제가 되었던 사정에 변경이 생겼을 때 , 그 사정변경이 
계약 체결 시에는 당사자가 예견할 수 없었고 , 또한 당사자의 책임에 근거하지 않는 사유에 의해 
발생된 것 , 사정변경에 의해 계약을 체결한 목적을 달성할 수 없고 , 당초의 계약내용을 유지하는 
것이 당사자간의 균형을 현저하게 해하는 것일 때 , 당사자는 계약의 해제 또는 계약의 개정을 청구 
할 수 있도록 하는 것이 어떤지 지속적으로 검토하고 있다 .
　중간 시안에서 제안하고 있는 각 조항에 대해서는 , 사업자인지 개인인지 , 채권자 측인지 채무자 
측인지 등과 같이 자신이 처한 입장에 따라서 찬성여부에 관한 견해가 달라질 것이다 .
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보호를 강화한다는 측면에서 보면 이번 개정은 긍정적인 평가를 받을 수 있을 것이다 . 하지만 , 계
약의 해석 , 약관의 내용규제 , 약관변경에 관한 규정 등은 보험계약의 특성과 보험약관의 특성 등
을 고려하여 보다 심도 깊은 검토를 할 필요가 있을 것이다 .
⑴ 법무대신은 민사기본법전인 민법 중 채권관계 규정에 대해 , 동법을 제정한 이후의 사회・경제의 변화
에 대응하고자 , 모든 국민이 이해하기 쉽게 하는 등의 관점에서 국민의 일상생활과 경제활동과 깊은 관
련이 있는 계약에 관한 규정을 중심으로 바꿀 필요가 있다고 생각되므로 그 요망을 표하고자 한다고 자문
했다 .
⑵ 민법이 적용되는 예로써 , 신의성실의 원칙상의 여러 의무 , 착오・사기 등 의사표시의 하자에 관한 규
정 , 보험료의 지불에 관한 규정 , 소멸시효의 기산점에 관한 규정 , 해약환급금에 관한 규정 등이 있다 .
⑶ 2000년에 성립된 소비자계약법에 있어서 정보제공의무는 단순히 중요사항을 제공하지 않았다는 것만
으로 계약 취소 등의 효과를 부여하는 것은 적당하지 않다는 논의결과에 따라 노력의무로 규정되었다 .
⑷ 2000년에 제정된 금융상품 판매에 관한 법률에 있어서 고객에 대한 설명의무는 원금손실과 인과관계
를 가진 정보 , 원금손실에 우려가 있는 금융상품 판매에 관한 거래 구조 중에서 중요한 부분을 대상으로 
하고 있으므로 , 적용범위가 극히 한정적이지만 , 이를 위반한 경우에는 손해배상책임이 발생될 수 있다 . 
⑸ 沖野간사는 적용요건에 있어서 희박한 의사로 적용이 인정됨으로 인해 합의내용에 대해 개입되는 내용
규제가 통상적인 계약과 중핵적인 합의 보다 넓게 인정된다고 말할 수 있고 , 부당조항규제에 의한 내용




















































































































































































































































































































































全件数 笞刑 全件数（朝鮮人のみ） 笞刑
1911年 21388 15065 10654  2528
1912年 13806  1652 18799  4321
1913年 46175 19959 17893  6281
1914年 50099 23019 19153  7252
1915年 60371 26797 22053  9007
1916年 83121 39226 27598 13341
1917年 92842 44868 33758 17783
1918年 94640 38683 33559 18046
1919年 71939 34833 34172 14374

















































Relational Dynamics Between State Law and 
Customary Law 
(A Case Study on Recognition of Ulayat Right to Land)
Sukirno
Abstract
Recognition of Ulayat right to land, from the time of Dutch colonial period to present, still causes a 
problem; i.e. it is still conducted insincerely. At the time of Dutch occupation, the legal products directly 
associated with ulayat right is Agrarisch Wet 1870  followed by Agrarisch Bestluit (the Kingdom’s Decree) 
1870 No. 118 article 1 of Agrarische Besluit known as Domain Notifi cation (domein verklaring). It stated that 
all lands without provable rights, so the land belongs to the state. At the time of Japanese occupation, there 
was no change in relation with ulayat right. After the independence of Indonesia, the government issued Act 
No. 5, 1960 on agrarian law (UUPA). This law eliminates Domain Principle and replaces it with the State 
Authoritative Right (HMN) referring to article 33 paragraph (3) of the 1945 Constitution (UUD 1945). In 
terms of HMN, ulayat lands are recognized with some conditions, or it is known as pseudo recognition. The 
reality in the fi eld shows that the implementation of HMN is not different from domein verklaring or turn to 
be HMN. The effect is the center and regional governments consider ulayat land as state land, which is free to 
be concessioned to investors. 
A. Introduction
The presence of ulayat lands for human life is essential because, from the time they were born to the 
time of their death, human cannot be separated from land. Although it is essential for everyone, people’s view 
to land is not the same. For eastern people, land has more magical-religious value, which is the gift from God 
to take care for very well. In turn, for westerners, land has more meaning to be economic commodity.
In Indonesia, traditional people living from land as hunters and gatheres as well as rotary cultivation 
called as indigenous people are still found. In the territory of customary society, instead of land with right of 
ownership having individual nature, it is known the land of communal ownership commonly called as ulayat 
right(1). It can be the lands for agriculture, plantation, farming, cemetery, pool, river, and forest with all within 
it.
However, the existence of ulayat right to land, particularly in the form of customary forest, recently is 
getting eroded by various government policies that neglect the existence of ulayat right. In normative level, 
Act No. 41, 1999 on Forestry determines customary forest as state forest. In other implementative levels, the 
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approximately 133.7 hectares of Indonesian lands as forest area. The claim as state forest is aimed to facilitate 
the government in order to get funding from granting the permission in relation with forest use. Recently, the 
permissions to use forests are mostly used for palm oil plantation and mining.
The other effect of the policy is the widespread of confl icts between Customary Law Society (MHA) and 
capital owners, State Owned Companies, and the government. Besides, some confl icts are getting worse with 
the problems of the rent of ulayat right at the time of Dutch colonialism, which is unfi nished after the 
independence of the Republic of Indonesia. Until recently, it is diffi cult to confi rm how many confl icts 
regarding ulayat right. The data from the National Commission of Human Rights shows that the institution, 
until the end of 2011, has received 700-800 cases of land confl ict between corporate and local society. The 
data from the Alliance of Nusantara Customary Society (AMAN) stated that until the end of 2011, at least 
there were 530 land confl icts in the territory of customary society. Whereas, the note of Sawit Watch stated 
that they had handled 663 cases.
The confl icts occurred continuously, which are seemingly without government protection, have caused 
MHA who have lived in subsistent to be poorer. According to the research results of CIFOR(2) (Centre for 
International Forestry Research) in 2001, it was found that 48.8 million of people lived in state forests and 
10.2 million of them lived in poverty. Instead, there were 20 million of people lived in villages near forests 
and 6 million of them also lived in poverty.
The granting of authority from the center government to the regional governments to manage the matters 
of land and investment administration(3) through regional autonomy also cannot be expected to alleviate MHA 
from poverty, and it can even worsen the poverty. The research of Michaela Haug from CIFOR found that the 
people of Dayak Benuaq tribe in West Kutai District showed the stagnancy of poverty in higher level than 
before the decentralization era(4). The other research was by AMAN (the Alliance of Nusantara Customary 
Society) to MHA in Gampong Alue Capli, Aceh; Tanai Ai, East Nusa Tenggara; Sedulur Sikep, Central Java; 
and Bentek, West Nusa Tenggara; concluding that poverty is not only caused by reduced natural resources, 
but also because of the marginalization of MHA’s various aspects of life as the consequence of modernization 
hegemony(5).
Based on the data and facts mentioned above, it shows that the marginalization against MHA is mostly 
caused by the government’s policies through the laws in favor of capital owners. Concerning the issue, Fauzi 
suggested that the causes of tenurial confl icts (land ownership) are from the presence of the dominance of an 
ownership system based on a state law providing great services to capital owners. Meanwhile, the rights of 
local people are simply ignored and violated(6). Because of the special service to capital owners, it also causes 
unbalanced land ownership system in Indonesia, which is 56% of property assets, lands, and plantation 
occupied only by 0.2% of Indonesian people(7). 
In normative juridical, the recognition to the lands of ulayat right of customary law society appears in 
several laws. After the independence, the existence of customary law society is acknowledged in the 
Explanation of Article 18 of the 1945 Constitution. Then, in the second amendment of the 1945 Constitution, 
the recognition to the existence of customary law society and their traditional rights are affi rmed in Article 18 
B paragraph (2). In specifi c, ulayat rights is recognized in Article 3 of Act No. 5, 1960 on agrarian law 
(UUPA) and other sectoral laws.   
In quantity, there have been many laws recognizing the existence of MHA, but in quality, the recognition 
given seems inadequate and does not provide the assurance of recognition and protection for MHA. The 
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at the commemoration of the World’s Customary Society Day 2011, stated that the government indeed 
recognizes the rights of customary society, but until recently the recognition to customary society has not run 
well since the laws are still overlapping. Consequently, there is a vacuum of law(8) that protects the rights of 
customary society(9). 
The relation of state and customary law society particularly refers to ulayat rights to land is in confusing 
condition or there is still ambivalence. The ambiguity of government’s recognition to ulayat rights is shown 
in various laws. On one side, it recognizes the existence of ulayat rights, but on the other side, both explicitly 
(e.g. in Forestry Law that determines customary forest as part of state forest) and implicitly, it negates ulayat 
rights through the requirements determined unilaterally by the government. This ambivalence is from the 
doctrine of State Authoritative Right/ HMN (Article 2 of Agrarian Law based on Article 33 paragraph (3) of 
the 1945 Constitution) interpreted differently between the law makers and law executors (the government) so 
that it causes land confl ict.
B. Problems
Regarding the background and study focus mentioned above, the problem to study was: how are the 
background and forms of state recognition to ulayat rights to land from customary law society from the time 
of Dutch occupation to present?
C. Discussion
In the discussion, the dynamics of state recognition would be described historically from the time of 
Dutch occupation to present by focusing on the forms of recognition and the background or motive of 
recognition. Historical approach was conducted because of three things; i.e. without history we will never 
exist, history continues along with life, and from history we learn how to view mistakes and try to improve 
them in the future(10). In the discussion, the process on how ulayat rights occurs, the defi nition of ulayat rights, 
and ulayat rights recognition would be presented.
The Occurrence of Ulayat Rights
There are only few references discussing the process how ulayat rights occurred, such as the writing of 
Van Setten Van der Meer as quoted by Gunawan Wiraadi(11) stating that, in Majapahit Kingdom time, the 
organization of land ownership in villages internally was not clear. The presence of individual and 
collective ownership is shows as follows:
 The rights of individual ownership is applied to a pioneer farmer if he has opened new land, so he is 
given three years of time to develop and make a rice fi eld before it is charged a tax. The land opening 
and rice fi eld making performed by some farmers collectively make the land to be collective ownership. 
If the entire villagers work together to open a land, the land becomes the collective ownership as village 
land.
Therefore, ulayat rights (village) is formed because of forest opening for rice fi eld collectively so that the 
ownership and use are also performed collectively led by a village pioneer (head of village). Then, at the end 
of Mataram Kingdom, the land ownership by the offi cials was divided into appanage system (lungguh, 
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government (king) in the form of crops collected from farmers(12). 
Defi nition of Ulayat Rights
The terminology of ulayat derives from  the terminology of Minangkabau. In other regions in Indonesia, 
the terminology is different, for example, patuanan (Ambon), panyampeto/ pawatasan (Borneo), wewengkon 
(Java), totabuan (Bolaang Mongondow, North Sulawesi), limpo (South Sulawesi), nuru (Buru)(13). Van 
Vollenhoven stated the allied rights to land into the terminology of beschikkingsrecht, which was then 
translated as ulayat rights in various laws. Hiroyoshi Kano(14) stated that ulayat rights is in the category of 
communal ownership (gemeen bezit). Communal ownership is a form of ownership in which someone (or a 
family) uses particular land which is a part of village communal land, i.e. the person does not have the rights 
to sell or to transfer the ownership of the land and the utilization is usually rotated periodically.
Ulayat rights is defi ned differently by both academicians and regulations of the government. Van 
Vollenhoven as the initiator of beschikkingsrecht did not give the defi nition but only gave 6 features of ulayat 
rights(15). Act No. 5, 1960 on Agrarian Law (UUPA) recognizing ulayat rights in article 3 has no further 
explanation on the defi nition of ulayat rights, except in the explanation of the article stating,“ulayat rights and 
such rights”, which is in the library of customary law called as beschikkingsrecht. The juridical defi nition 
appeared after the issuance of the Regulation of Minister of Agrarian/ Head of National Land Agency No. 5, 
1999 on the Guidance for the Settlement of Ulayat Rights Problems of Customary Law Society (PMA No. 5/ 
1999), which is in article 1 number 1 states that:
 Ulayat rights and such the rights of customary law society (hereinafter refers to ulayat rights) is the 
authority, in accordance with customary law, belong to particular customary law society over certain 
territory which is the environment of the residents.
Thus, it can simply be concluded that ulayat rights to land is collective rights to land of the members of 
customary law society in which the ownership and use are regulated by customary law.
Ulayat Rights Recognition
The fi rst milestone of the recognition of customary law society’s ulayat rights at the time of Dutch 
occupation can be referred to the Agrarian Law 1870 (Agrarische Wet 1870) and the implementing regulation 
was in the form of Agrarische Besluit. The aim of the Agrarian Law 1870 was to provide broader 
opportunities to foreign private investment in the Dutch Indies (Indonesia). The aim was in relation with the 
program of Forced Cultivation System (Cultuurstelsel) by the Governor General Van Den Bosch who 
successfully coped with the fi nancial crisis in Netherland. This success caused jealousy among private 
investors who also wanted to invest in the Dutch Indies(16). 
In Article 1 of Agrarische Besluit (the Gazette of 1870 No. 118), it was stated that all lands without any 
provable ownership are state lands (domein), which was also known as domein verklaring. In Netherland, 
there are two factions interpreting state domein in general or free state lands (vrijlandsdomein) and state 
domein in specifi c or unfree state lands (onvrijlandsdomein). The general interpretation of Utrecht school 
contains the defi nition of authorized state to own all indigenous lands (native of Indonesia) which are 
uncultivated (woeste gronden). Conversely, Leiden school supported by Van Vollenhoven(17) required the 
interpretation of state domein in specifi c by stating that the ulayat rights of customary law does not recognize 
the principal differences between cultivated and uncultivated lands. Finally, in 1916, the Dutch government 
issued Domeinnota (domain memorandum) as the manual for Dutch offi cials to use broad interpretation 
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rights to land was only to the extent of agricultural land, residential area, and so forth, which were 
continuously utilized.
After the independence, to remove the dualism of agrarian law applied in the time of Dutch colonialism, 
the domein verklaring was replaced by the principle of State Authoritative Rights (HMN). HMN regulated in 
Article 2 of Agrarian Law refers to Article 33 paragraph (3) of the 1945 Constitution stating that: Land, water, 
and natural resources contained within are controlled by the state and utilized as much as possible for the 
prosperity of the people.” The meaning of “controlled” by the state has different public dimension from 
“owned” as interpreted by state domein at the time of colonialism with private dimension. Here, the state has 
its position as public body not as individual who owns land.
Based on HMN, the government recognizes ulayat rights with the conditions stated in Article 3 of 
Agrarian Law. However, as a rights, ulayat is not recognized as one of the rights in Article 16 paragraph (1) 
of Agrarian Law. Regarding such a regulation, it is necessary to say that the government’s recognition to 
ulayat rights is a pseudo recognition or ambivalence. Such a recognition implies on the implementation of 
ulayat rights in the fi elds. In practice, the government offi cials interpret HMN broadly meaning that as long as 
the land considered as ulayat rights by customary law society is not cultivated, so the land is included into 
state land. It is similar to the interpretation of the principle of state domein in general at the time of Dutch 
colonialism. As a result, the confl icts of ulayat rights land are widespread caused by the narrow understanding 
of the center and regional government offi cials. Therefore, what was stated by the researcher of Indonesia 
from Netherland, Herman Slaats(19) stated that domein verklaring is not lost but evolved into HMN.
In the implementation, although the Old Order recognized ulayat rights with some limitations, in the 
period of guided democracy, the agricultural issues were prioritized and agrarian reform was the starting point 
as the foundation of development as well as there was no foreign investor invasion. In reverse, the New Order 
regime focused on economic development prioritizing strong investors, not people, supported by regulations 
(Foreign Investor Law, Forestry Law, and Mining Law). They invited many investors and much foreign debt. 
It is predictable that state recognition to ulayat rights did not run properly. Everywhere, there were takeovers 
of ulayat rights to land with the reason of public interests so that there were latent confl icts between 
customary law and investors supported by the government.
In relation with the recognition to ulayat rights, Marjanne Termorshuizen-Arts(20) stated that the 
government did not want to provide opportunities for the application of customary law society’s ulayat rights 
completely although such a rights is offi cially recognized. Such a recognition was considered to merely 
endanger the integration of the unitary state. The threat against the state integrity was also considered to 
appear when the state claim to the land as included in the doctrine of domein was also removed in de facto 
and considered to be inapplicable. In addition, in the relation between customary law and national and state 
interests as determined in article 5 of Agrarian Law, Marijanne thought that the law makers consciously had a 
purpose to exempt customary law from the tendency to separate itself and lead to the autonomy shown by 
customary law society.
In addition to the state apprehension so that the recognition to ulayat rights was not given completely, 
the other thing obstructing the recognition was the defi nition of state land. The defi nition of state land in the 
Government Regulation No. 8, 1953 on the State Land Ownership is different from the Government 
Regulation  No. 24, 1997 on Land Registration. According to the General Explanation of the Government 
Regulation No. 8, 1953, state land is all lands which are totally free from someone’s right (based on both 


































Relational Dynamics Between State Law and Customary Law (A Case Study on Recognition of Ulayat Right to Land)
281
according to Article 1 number 3 of the Government Regulation No. 24, 1997 affi rming that state land or the 
land owned directly by the state is the land which is not owned by a right to land. In the Government 
Regulation No. 24, 1997, there is no fi rm statement whether the rights in question is also the rights to land 
based on customary law. However, it can be interpreted that the rights to land here is like what is set forth in 
article 16 paragraph (1) of Agrarian Law meaning that ulayat rights is not included. Thus, it is obvious that 
ulayat rights is not recognized in the Government Regulation No. 24, 1997. Based on the law, the way for 
granting the Rights to Cultivate (HGU) for palm plantation business in Indonesia is getting smoother. As it 
has been known that one of the rights granted from the land owned directly by the state is the rights to 
cultivate (HGU) for agriculture, fi shery, and farming as determined by Article 28 paragraph (1) of Agrarian 
Law.
After the reform, with the spirit of autonomy and the awakening of customary law society, the 
corrections appear against the regulations considered to marginalize customary law society. Then, the 1945 
Constitution was amended (1999-2001) into the 1945 Constitution of the Republic of Indonesia that 
recognizes with condition the unity of customary law society and their rights in Article 18 B paragraph (2) 
and in various articles on human rights. The recognition of ulayat rights is also found in PMA No. 5, 1999, 
Act No. 41, 1999 on Forestry, Act No. 39, 1999 on Human Rights, Act No. 32, 2004 on Regional 
Government, Act No. 18, 2004 on Plantation, Act No. 7, 2004 on Water Resources, and Act No. 27, 2007 on 
the Management of Coastal Area and Small Islands, etc.
From several laws mentioned above, the author would only show two laws in relation directly with 
ulayat rights to land, i.e. Forestry Law and Human Rights Law. The ambiguity of Agrarian Law against ulayat 
rights is continued by Forestry Law more obviously and explicitly. It can be seen in Article 5 paragraph (2) 
which is in contrary with Article 67 paragraph (1). Article 5 paragraph (1) of Forestry Law states that state 
forest as mentioned in paragraph (1) letter a, can be in the form of customary forest. The meaning of the 
article is that it does not recognize the existence of customary law as part of customary law society’s ulayat 
rights. On the other hand, article 67 paragraph (1) confi rms that customary law society, as long as in fact it 
still exists and its existence is recognized, has the rights to collect forest products, manage forest, and 
empower it to enhance its prosperity.
How a customary law society can possibly cultivate forests in the customary forest is not recognized. In 
practice, customary forest is mostly considered as state forest rather than ulayat rights so that the government 
is free to concession it to investors. One of the examples is the sacred forest belong to Talang Mamak tribe in 
Indragiri Hulu District, Riau with the width of 1,813 hectars that turned into palm plantation. On the other 
hand, Patih Laman, the chief of the tribe, had been granted Kalpataru from President Megawati for his 
services to maintain the preservation of forest. The provision in Article 6 paragraph (2) determines that the 
cultural identity of customary law society including the rights to ulayat land is protected in line with the 
development of time. It can be meant that essentially the government does not recognize the presence of 
ulayat rights and has neglected human rights violation related to the use of ulayat rights to land for investors’ 
interests.
Indeed, it is admitted that until recently there are some regional regulations and Regent’s Decree that 
recognize the presence of ulayat rights, but the number is not a lot(21). More Distric governments who do not 
recognize ulayat rights so that the existence of ulayat rights of customary law society is eroded by the 
concession for investors who get the permission from the center and regional government. Thus, although 
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Based on the discussion above, it can be concluded that from the time of Dutch colonialism to present, 
the state recognition to ulayat rights is motivated by certain intentions. By the principle of domein verklaring, 
the Dutch government only recognized the lands cultivated directly by customary law society as the follow up 
of the interpretation of vrij landsdomein. After the independence, the principle of domein verklaring was 
replaced by the State Authoritative Rights (HMN). In practice, the government offi cials still consider ulayat 
rights as state land although formally ulayat rights is recognized in various laws. The implementation in the 
fi elds, particularly by the presence of regional autonomy, cannot be separated from pseudo recognition 
(ambivalence) against ulayat rights in the Agrarian Law as the reference of the laws in natural resource 
sectors published recently that take sides to capital owners. Therefore, until recently, there are only few 
regional regulations and Regent’s Decrees that recognize ulayat rights. Consequently, the confl icts are 
widespread everywhere and the marginalization of customary law society continues.
⑴ Abdon Nababan from the Alliance of Nusantara Customary Society (AMAN), estimated that customary society 
has the area of 8,000  hectares. See Kompas, April 21, 2012 page 22. According to the Head of Customary Area 
Registration Agency (AMAN), Kasmita Widodo estimated that the total width of customary land in Indonesia is 
around 10 million hectares. See Kompas, April 21, 2012. 
⑵ As quoted by Andiko, “Policy as the Cause of Poverty to People in the Sub-Forest”, in the Consolidation of People 
of Sub-Forest and Forest, Bogor, 19-22 February 2006.
⑶ This authority is included in article 14 paragraph (1) letter K and n of Act No. 32, 2004 on Regional Government.
⑷ Michaela Haug, Kemiskinan dan Desentralisasi di Kutai Barat: Dampak Otonomi Daerah terhadap Kesejahteraan 
Dayak Benuaq, CIFOR, Bogor, 2007, p. vii.
⑸ AMAN, Memahami Dimensi-Dimensi Kemiskinan Masyarakat Adat, AMAN & ICCO, Jakarta, 2010, p. 98.
⑹ Noer Fauzi, “Konfl ik Tenurial: Yang Diciptakan tapi Tak Hendak Diselesaikan” in Anu Lounela and R. Yando 
Zakaria (eds) Berebut Tanah: Beberapa Kajian Berperspektif Kampus dan Kampung, Insist, Yogyakarta, 2002, p. 
341.
⑺ Kompas, October 30, 2010.
⑻ The vacuum of law can be shown that, until recently, the special law regulating the rights of MHA as mandated by 
Article 18 B paragraph (2) of the 1945 Constitution. 
⑼ Kompas, August 10, 2011.
⑽ Gunawan Wiradi, Reforma Agraria, Perjalanan yang Belum Berakhir, Insist, KPA, Pustaka Pelajar, Yogyakarta, 
2000, p. 116.
⑾ Ibid, p. 119.
⑿ Ibid, p. 120. Read Onghokham,“Perubahan Sosial di Madiun Selama Abad XIX: Pajak dan Pengarunya Terhadap 
Penguasaan Tanah” in Soediono M.P. Tjondronegoro and Gunbawan Wiradi (Eds), Dua Abad Penguasaan Tanah, 
Pola Penguasaan Tanah Pertanian di Jawa dari Masa ke Masa, PT. Gramedia, Jakarta, 1984, p. 5.
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⒁ Hiroyoshi Kano, “Sistem Kepemilikan Tanah dan Masyarakat Desa di Jawa pada Abad XIX” in Soediono M.P. 
Tjondronegoro and Gunbawan Wiradi (Eds), Dua Abad Penguasaan Tanah, Pola Penguasaan Tanah Pertanian di 
Jawa dari Masa ke Masa, PT. Gramedia, Jakarta, 1984, p. 47-48. 
⒂ The six features of ulayat rights can be read in the writing of Peter Burns,”Adat, yang mendahului semua hukum’ 
in Jamie S. Davidson, David Henley, Sandra Moniaga, Adat dalam Politik Indonesia, Yayasan Obor Indonesia-
KITLVJakarta, Jakarta, 2010, p. 85.
⒃ Gunawan Wiradi, Reforma Agraria, Perjalanan yang Belum Berakhir, Insist, KPA, Pustaka Pelajar, Yogyakarta, 
2000, p. 124-125.
⒄ Marjanne Termorshuizen-Arts,”Rakyat Indonesia dan tanahnya: Perkembangan Doktrin Domein di masa Kolonial 
dan pengaruhnya dalam hukum agrarian: in Myrna A. Safi tri and Tristam Moeliono, Hukum Agraria dan Masyarakat 
Indonesia, HuMa, Van Vollenhoven Institute, KITLV-Jakarta, Jakarta, 2010, p. 53.
⒅ Loc. Cit. 
⒆ Herman Slaats, 2002, “Evolutionary Change in Indonesian Land Law: Traditional (Adat) Perspectives” Land 
Administration Project-Part C, Bappenas, Jakarta. The same fi nding was revealed from the research conducted by 
the National Ombudsman Commission with the Consortium of Agrarian Reform in 2002 concluded that HMN, from 
the implementation way, is not different from domein verklaring. 
⒇ Ibid, p. 38
21 Some of them are, for example, the Regional Regulation of Kampar District (Riau) No. 12, 1999, the Regional 
Regulation of Lebak District (Banten) No. 32, 2001, the Regional Regulation of Nunukan District No. 4, 2004, the 
Regent Decree of Bungo District (Jambi) No. 1246, 2002, the Regent Decree of Merangin District (Jambi) No. 95, 
2002. In Indonesia, there are 492 Districts and Cities. 
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2.  The Chinese Postgraduate Law Curriculum and Teaching Methods, its current state and existing 
problems therein
3. Suggestions for Reforming China’s Post-Graduate Student Legal Education
 
1. Introduction
China has a long and rich tradition of legal education. That being said, the actual formation of an 
educational system for postgraduate law students(1) with any clearly recognizable structure did not begin until 
the 1990s(2). In 1991, in order to speed up the fostering of high level interdisciplinary professional talents of 
which Chinese society is in great need, in keeping with the spirit of the “Outline of Educational Reform and 
Development in China”, the State Council Academic Degree Committee authorized and established Jurist 
Masters (J.M.) and other professional degrees. Since then, Jurist Masters has become an important component 
of China’s postgraduate student education system.
There is a clear difference in purpose regarding educating for an LL.M Masters and a Jurist Masters 
(J.M). It is held that the curriculum and teaching methods of both degrees should have their own individual 
characteristics. However, if one examines the current situation in China, the evaluation system, curriculum 
and teaching methods for both degrees are in reality very similar. Both LL.M and JM have their own unique 
fl aws in terms of curriculum and teaching methods(3). In recent years, while criticizing and rethinking the 
current state of postgraduate education in China, a number of academics have revealed that at the current time 
a not insignifi cant number of postgraduate curricula at higher institutions of education represent little more 
than a repetition of undergraduate curricula(4). 
In order to analyze the current state of, and problems existing within the curriculum and teaching 
methods of Chinese postgraduate legal education, and thereby provide some suggestions for the improvement 
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2.  The Chinese Postgraduate Law Curriculum and Teaching Methods, its current state and existing problems 
therein
In order to clarify the current state of legal education in China, the author conducted a survey. The 
subjects of the survey consisted of LL.M students, full-time JM students and part-time JM students from 
Xiamen University’s Department of Law who were all specializing in Business Law. The survey method 
consisted of a combination of questionnaires and interviews, which were conducted three times between 
December 2010 and April 2011. The subject matter of the survey mainly related to the curriculum and 
teaching methods (both aspects). The results of the survey clearly reveal that problems with the curricula for 
postgraduate students specializing in commercial law and the corresponding problems in teaching methods 
mainly consist of those listed below.
2.1. Relating to the curricula
2.1.1 There are too few major compulsory courses. Most of the respondents expressed the view that 
major compulsory courses in the current curricula at the author’s department are too few; some civil-
commercial law fundamental and core courses are not included amongst the compulsory courses. This 
situation impacts negatively upon the soundness of students’(6) knowledge foundation. At the present time, 
Xiamen University Department of Law has established fi ve major compulsory courses for civil-business law 
majors, those being: 1. Jurisprudence; 2. Research on Civil Law; 3. Marriage Family and Inheritance Law; 4. 
Research on Business Law; and 5. Intellectual Property Law. The majority of respondents expressed the view 
that several courses, including Property Law, Law of Obligations, and Civil Procedural Law ought to be 
added to the list of required courses. As shown in Table 2, the percentage of those surveyed who support the 
inclusion of Property Law, Law of Obligations and Civil Procedural Law in the list of compulsory courses is 
88.0%, 89.1% and 73.9% respectively. Beside this, many of those surveyed expressed the view that Tort Law 
and Corporation Law ought to be added to the list of required courses.
Table 2: A chart of the total responses to the question “What courses ought to be included in 
the list of required major courses?”
Required Subjects Number of  respondents Percentages (total number of people)
Jurisprudence 81 88.0%
Civil Law 88 95.7%
Law of Property 81 88.0%
Law of Obligations 82 89.1%
Business Law 81 88.0%
Marriage Family and Inheritance Law 49 53.3%
Intellectual Property Law 55 59.8%
Civil Procedural Law 68 73.9%
Others 25 27.1%
2.1.2 The offerings of major elective courses are not logical. Those interviewed did not have a high 
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elective offerings are “average” and those who hold the opinion that they are not logical are 42.2% and 28.3% 
respectively. The proportion of those who hold the opinion that the major elective course offerings are 
“Extremely Appropriate” and “Comparatively Appropriate” are 0% and 18.5% respectively.
According to the results of the survey, the current principal problems concerning the offerings of elective 
courses are: (for the statistics graph see Table 3)
Table 3: A table summarizing the principal problems concerning the off erings of elective 
courses
Existing Problems Number of respondents Percentages (total number of people)
Course offerings are too few, there is 
insuffi cient choice
49 62.8%
Repeats the undergraduate curriculum 
and does not portray characteristics of 
graduate level education
54 69.2　
Courses are outdated, there are no 
courses that reflect (occupational) 
leading trends or popular topics
32 41.0　
Practical and skill-oriented courses are 
too few
42 53.8　
Other 5  6.4　
(1) Course offerings are too few, there is insuffi cient scope for choice. Using the 2004 LL.M students 
focusing on civil-commercial law as an example, at present there are only fi ve major elective courses: 
Maritime Law, Contract Law, Real-estate Law, Roman Law, and Legal Italian. The given electives that can be 
chosen are too few, therefore students are unable to select courses that they wish to study based on their likes 
and interests. In the survey some interviewees expressed the view that because too few electives are offered, 
they only select electives in order to accumulate credits. In addition, they are occasionally unable to select a 
course since it is already full; therefore they worry about not having enough credits. As shown in Table 3, the 
ratio of those who responded “number of courses too few, insuffi cient choice” is 62.8%. Those surveyed 
expressed the view that additional important and useful civil-commercial courses ought to be offered, such as 
Corporation Law, Law of Negotiable Instruments, Insurance Law, Personal Rights Law, Foreign Legal 
Language (Japanese, German, English), E-commerce Law, Securities Law , Comparative Civil Law and so 
on.
(2) It is repetitive of the undergraduate curriculum and does not portray the characteristics of post-
graduate level education. Those survived expressed the view that at present the curriculum is comparatively 
broad, and as a result in order to cover all aspects of the discipline the course content lacks depth and neglects 
theory and in-depth explanations. 
(3) The number of professional and skill-oriented courses are too few. Looking at the students 
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Table 4: Employment inclinations of those surveyed
Employment Inclination Number of People Percentages (of total respondents)
Lawyer 39 42.4
In-house Lawyer 28 30.4
Judicial Offi cer 56 60.9
National Public Servant 50 54.3
Legal Teaching and Research 41 44.6
Others 8 8.7
Don’t know 8 8.7
As a consequence of this, most of those surveyed expressed the view that gaining practical legal 
knowledge and legal skills are extremely important for the cultivation of the capabilities necessary for a Legal 
Masters. As shown in Table 5, the percentages of those surveyed that believe knowledge of judicial affairs, 
legal reasoning and knowledge of legal interpretation is essential for the cultivation of Legal Masters student 
capabilities are 76.1%, 78.3% and 77.3% respectively.
Table 5: The importance of knowledge of judicial aff airs, legal reasoning and knowledge of 
legal interpretation for the cultivation of Legal Masters students
Degree of Importance Knowledge of Judicial 
Affairs
Legal Reasoning Legal Interpretation
Important 76.1 78.3 77.3
Not important 5.4 8.7 8.6
Average 17.4 10.1 11.9
Did not respond 1.1 2.2 2.2
Total 100.00 100.00 100.00
Nevertheless, most of those surveyed were not very optimistic about the extent of their understanding 
regarding the knowledge in question.
Table 6: A summary of the results of the survey regarding the extent to which specifi c 
knowledge was gained 
Extent Knowledge of Judicial 
Affairs (%)
Legal Reasoning Legal Interpretation
Very good 4.3 6.5 5.4
Comparatively good 10.9 13.0 15.2
Average 53.3 53.3 55.4
Comparatively bad 23.9 17.4 15.2
Very bad 6.5 7.6 6.5
Did not respond 1.1 2.2 2.3
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Moreover, at present the author’s department does not offer any courses relating to legal practice and 
legal skills.
(4) Other problems related to the program. During the survey, some of those surveyed reported that the 
courses currently offered lack those focusing on leading edge and current hot issues in the fi eld of law. 
Besides this, selective courses are offered at too late a stage in the students’ studies. At present, they are 
offered from the second year of graduate school. Those surveyed hold the opinion that some electives should 
be offered in the fi rst year of graduate school.
The above is a summary of the survey regarding the current state of the author’s department’s curricula 
for civil-commercial law majors. The problems refl ected in part-time JM students’ situation appear to be 
fundamentally similar to those of civil-commercial law majors.
2.2.1 Further problems regarding major-related course offerings
One can clearly see from the results of the survey(7) that those surveyed do not regard the author’s 
department highly with regard to the current JM major-related curricula. As shown in chart seven, the 
proportion of those who believe that the course offerings “are not very suitable” and are “very unsuitable” are 
respectively 43.1% and 23.5%, and those who believe the course offerings to be “very suitable” and 
“somewhat suitable” are only 2.0% and 5.9%. If these results are compared to the overall appraisal of the 
course offerings by LLM students, JM students’ appraisal of their course offerings is much lower.
Table 7: Overall appraisal of major-related course off erings
Appraisal Number of Respondents Percentage
Very suitable 1 2.0
Somewhat suitable 3 5.9
Average 13 25.5
Not very suitable 22 43.1
Very unsuitable 12 23.5
Total 51 100.0
Currently, the author’s department’s training objective for the JM Program is to train JM students to 
become high level interdisciplinary application-oriented legal professionals with a solid background in the 
legal profession. Moreover, the vast majority of JM graduates are also inclined to work in the legal 
profession.
Table 8: A chart of JMs’ employment inclinations 
Employment Inclination Number of Participants Percentage (of participants)
Lawyer 23 20.2
In-house Lawyer 20 17.5
Judicial Offi cers (Such as a Judge 
or Public Prosecutor)
28 24.6
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Subtotal 93 81.6
Instructors or Researchers of Law 9 7.9
Other 9 7.9
Don’t know 3 2.6
Total 114 100.0
However, the results of the survey make clear that the author’s department’s JM curriculum has not 
refl ected this objective very effectively. Those surveyed expressed many critical opinions of the curriculum 
(as shown in Table 9).
Table 9: Reasons for not being satisfi ed with the curriculum
Reason Number of Participants Percentage of Participants
Courses offered are too few, there is 
insuffi cient choice
34 68.0
Is the same as legal undergraduate 
or LL.M Curriculum, it has no 
special characteristics for JM
41 82.0
Classes are outdated, there are no 
courses pertaining to hot topics or 
emerging trends in the legal fi eld
23 46.0
Courses on legal affairs and legal 
skills are too few
47 94.0
Other 12 24.0
Looking at the results of the survey, one can see that at present the author’s department’s JM curriculum 
has the following problems:
(1) The curriculum lacks relevance to the major; it does not fi t with the needs of educating JMs.
As shown in Table 9, 82% of those surveyed responded that the author’s department’s JM curriculum is 
merely a copy of the legal undergraduate or LL.M curriculum, and it does not fi t with the overall needs of JM 
education. 
Firstly, the curriculum is not appropriate: there is a problem with the proportion of required courses and 
electives, along with theoretical courses and practical courses. This forces students to spend time studying 
material that they are not interested in, and there are too few elective courses. This is not benefi cial to students 
selecting courses based on their interests and professional emphases. Undergraduate majors of JM students 
extend throughout the fi elds of science, engineering and the humanities, and naturally their professional 
emphases are different. If there are too many required courses and too few electives then the education of 
individual Jurist Masters will in all likelihood become too similar and thereby lack specialization. Those 
surveyed believe the ratio of required courses and electives should be adjusted in order to provide more scope 
for students to choose. Besides this, the results of the survey show that 94% of those surveyed held the 
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that JMs are professionals with practical skill, and therefore more focus should be placed on studying applied 
law and legal techniques. However, the current courses are unfortunately overly theoretical and  fail to offer 
suffi cient work-oriented material.
Secondly, there is no uniqueness in the education of Jurist Masters, and therefore there is no way to 
accommodate the integration of a JMs’ undergraduate specialty within their studies. Upon being asked about 
“the extent of the integration of their studies with their undergraduate majors or previous work experience”, 
49% of those surveyed replied that it was “average”, while 26% replied “relatively poor”. Those surveyed 
expressed the view that course offerings do not differ based on one’s undergraduate degree, and that the 
curriculum is not customizable for JMs. This causes JMs’ emphasis on their own major to be weak, and 
furthermore they do not know how to construct their own structure of knowledge. During their studies, they 
are only able to touch briefl y upon their undergraduate major and other interests, and are unable to integrate 
them effectively into their studies. In response to this problem, some of those surveyed suggested that the 
department could learn from the LL.M training program, and at the beginning of the program could separate 
the students into different majors based on whether their undergraduate degrees were in the sciences or 
humanities. In this way, students could select majors that they require and are interested in, allowing their 
previous major to become integrated meaningfully into their current legal studies.
(2)  Class time is divided too regularly among the subjects, and the curriculum covers too broad a subject 
matter
Many of those surveyed expressed the view that class time is divided too evenly among the courses and 
that this does not take into consideration students’ practical needs. Those already working in the fi eld of law 
are offered the broad courses of Procedural Law, Criminal Law and Civil-commercial Law. These courses 
consist of the absorption of large amounts of information, and course hours for them are relatively few. This 
situation does little to help students study the material in depth and gain a comprehensive understanding of 
the subject. Those interviewed also expressed the view that at present the amount of information covered in 
the courses is too extensive. This creates a situation where during their classes, instructors are only able to 
scratch the surface of individual subjects and therefore students only acquire superfi cial knowledge. 
(3) Not enough courses are offered so there are too few to choose from
One can see from the results of the survey, as shown in Table 9, 68% of those surveyed expressed the 
view that “there are too few course offerings and not enough scope for choice”. Those surveyed believe more 
practical and professional courses ought to be offered, such as: Trust Law, Labor Law, Alternative Dispute 
Resolution, Evidence Law, Lawyer Affairs, Judge Affairs, Public Prosecutor Attorney, Legal Writing, Defense 
Skills, Judicial Accounting Law and Law of Negotiable Instruments. As to the current situation of limited 
resources regarding instructors, those surveyed suggest that employing adjunct professors working in the fi eld 
of law would be benefi cial. 
Examining the results of the survey the author conducted of part-time JMs, one can discern that the 
situation regarding part-time JMs is fundamentally similar to full-time JMs. However, they also have their 
own unique problems.
Firstly, class hours are too concentrated. Presently, the author’s departments’ part-time JM students 
generally have all of their classes squeezed into seven weeks each semester. In the survey those surveyed 
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absorb and digest what they have studied. Just as some of those surveyed pointed out: “there are only a couple 
of weeks of classes and generally classes are scheduled throughout the day. Just listening to the classes is 
enough to make one’s head dizzy, there is absolutely no time to absorb the information.” Secondly, part-time 
JMs  are busy with external work, they cannot put all their time together into one period just to study; 
consequently, there is a serious problem of students skipping classes.
Secondly, public courses such as English and Politics take up a lot of the allotted class time. With 
regards to this, the author suggests that the number of hours spent on such courses should be reduced. Among 
the 44 questionnaires returned, in 32 of those surveyed respondents were in favour of abolishing the courses 
of Politics and English; this represented a total of 72.7% of those surveyed. Many held the opinion that the 
majority of the material in the Politics course is simply a repeat of what was covered during their 
undergraduate studies, some of which they had already studied in junior-senior high school. Furthermore, 
they are often obliged to study the same material in their jobs. As a result of this, most of the respondents 
believe that Politics should be changed to an elective. As for the English course, the vast majority of those 
surveyed held the opinion that knowledge of English is not useful for their work, is seldom used in their daily 
duties, and is really of no actual use. Furthermore, many of the part-time JMs haven’t studied English for 
many years, are entirely unfamiliar with it and cannot keep up with the pace of the teacher. Consequently, 
English class performs practically no function and is of very little benefi t to the students.
Thirdly, class time is divided too evenly among the subjects. Those surveyed held the opinion that class 
hours are divided too evenly among the courses and this fails to take into consideration the practical needs of 
the students. For those already working in the fi eld of law, broad courses such as Procedural Law, Criminal 
Law, Civil-commercial Law are offered. These courses cover a very large amount of information and there 
are too few class hours offered for them; this situation fails to help students gain the ability to study in depth 
and gain a comprehensive understanding of the subject.
2.2.2 Teaching methods and course content are in urgent need of improvement
From the results of the survey one can see that the appraisal of those surveyed of the author’s 
department’s civil-commercial course information and teaching methods is not very high. Those who hold the 
opinion that the department’s course content and teaching methods are “average” make up 53.3% of those 
surveyed.
(1) Regarding Course Content
According to the results of the survey, as seen in Table 10, those surveyed held the opinion that the main 
problem with the present course curriculum for the major is that “instructors only focus on passing on 
information, and do not lace emphasis on cultivating legal thought and analytical capabilities” (87.0%). 
Secondly, the “course content is not deep enough” (63.8%), some instructors are merely repeating content 
that was covered during the undergraduate program, the content is plain and vague and does not go into 
suffi cient depth. Thirdly, the “Content is too theoretical, practicality is not its strength” (39.1%), “the 
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Table 10: A Chart summarizing problems with the course curriculum
Appraisal of Course Content # of Participants Percentage of Participants
Content is old, and does not refl ect 
the frontiers of the fi eld
22 31.9
Content is not deep enough 33 63.8
Conten t  i s  too  theore t i ca l , 
practicality is not its strength
27 39.1
Instructors only focus on passing 
on information, do not put emphasis 




(2) Regarding the teaching methods
As regards problems with teaching methods for JMs, in the survey those surveyed held the opinion that 
the teaching method for JM requires improvement, and the respective ratios of those who view it as “average” 
and “relatively bad” are 53 and 35%. The results of the survey reveal that the following problems exist with 
respect to the department’s teaching methods:
First, classes are taught in the same way. Those surveyed responded that the way the department teaches 
JM is very much of the same thing, remains limited to traditional methods of teaching, mainly consists of 
instructors’ methods of  “cramming in education” which is to some extent little more than a method of “force 
feeding geese to make foie gros”. Excessive focus is placed on imparting theoretical knowledge, neglecting to 
exercise students’ legal thinking, and therefore  fails to train graduate students’ research and practical skills. 
They hold the opinion that the teaching method of force feeding information should change, replacing it with 
a dual approach method in which instructors lecture and then engage in discussions with students. As shown 
in Table 11, with regards to the teaching style for major-related theoretical courses, 88% of those surveyed 
support the adoption of a method with “a dual approach where instructors lecture and engage in discussions 
with students”. Many of those surveyed support increasing the amount of time given to discussions in class in 
order to stimulate students’ enthusiasm and creativity, promote interaction between students and teachers, 
give practice to students’ legal thinking abilities and their ability to express themselves.
Table 11: A chart compiling opinions regarding teaching methods
Teaching Method # of Participants Percentage
Lecture by instructor 8 8.7
Combination of lecture by instructor 
and discussion with students
81 88
Student discussion 2 2.2
Did not respond 1 1.1
Total 92 100.0
Secondly, large class sizes are not conducive to the promotion of interaction with the instructor. 
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atmosphere, there is no way to break up into groups for discussions, and opportunities for teachers to interact 
with students along with students to interact with each other are too few.
Thirdly, regarding the problem relating to teacher resources and teacher’s professional ability, those 
surveyed expressed the view that teachers themselves have gone through Legal Master’s and Doctorate 
education, therefore the teachers’ knowledge is not appropriate for the requirements of JMs, and there exists a 
difference from that which is required by JM. Besides this, owing to problems with the short supply of 
teachers and problems with the quality of individual teachers, some teachers do not have abilities to prepare 
effectively for lessons and teach appropriately. Some of those surveyed held strong opinions about this, 
believing that the school is merely coping with JMs. Those surveyed responded that instructors should 
earnestly approach the responsibility of teaching, and further that they should tailor their teaching to the 
characteristics of JMs. The content taught by the instructor ought to be different from that given to 
undergraduate students of law, put particular emphasis should be placed on the integration of theory and 
practice, regularly introducing the students to practical knowledge, and not explaining unreliably deep or lofty 
theories. Instead they should regularly introduce cases to the students and discuss them from the perspective 
of jurisprudence, in order to guide students in how to handle a case in practice.
At the same time, those surveyed hope that by hiring adjunct professors practicing in law, and changing 
the traditional teaching methods, the students’ practical knowledge will be increased. As shown in Table 5, 
those who believe that hiring adjunct professors practicing in the fi eld of law is greatly needed stands at 59%.
In summary of what is described above, the author’s department regarding the graduate curriculum, 
teaching methods and faculty, has some serious problems that are urgently awaiting a solution. How to 
address these problems is what every instructor responsible for the education of graduate students is seriously 
pondering and deeply searching-out at the present time. 
3. Suggestions for reforming China’s post-graduate student legal education
Since its inception, China’s graduate student education has had more than ten years of history; however, 
as described earlier there are many problems within it. The author holds that post-graduate education should 
be comprehensively reformed, starting with the following aspects:
(1)  Correct the differences between the educational objectives for LL.M and JM and evaluate the 
institutional deviations in the understanding of these.
It can be said that the orientation of the educational objectives directly decides the model for the running 
of graduate student education, the enrolment system, educational system, curriculum, teaching plans and 
methods, along with the makeup of faculty and numerous related problems(8). 
LL.M graduate students are mainly selected from those with an undergraduate degree in law, and are 
divided into Legal Theory, Legal History, Constitutional and Administrative Law, Criminal Law, Civil-
Commercial Law, Procedural Law, Economic Law, International law and other majors. This is mainly 
intended to cultivate professionals who have a focus on teaching, research or administrative departments. 
While JM on the other hand is not divided into actual majors, but is designed to produce high level practical 
inter-disciplinary professionals. In other words, it is designed to cultivate professionals who practice law, and 
not theorists. However, stemming from a misunderstanding of this situation, in practice the dividing lines 
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unclear.
If we really wish to achieve the educational objectives for both types of graduate students of law, then 
both schools and instructors must have a clear understanding of the differences between the objectives and 
evaluation system for LL.M and JM, and the various aspects of the training systems for both types of graduate 
students in terms of their curricula and teaching methods should be considered.
(2) Improving the curriculum
As highlighted by other researchers, high level legal education requires a clear understanding of the 
tradition of legal knowledge, an accurate understanding of each type of law, and a tight grasp of both the 
concepts and techniques used in the judicial process. It also requires instructors who lead by example as well 
as through verbal instruction to successive generations of young people entering law school who can then be 
transformed from novices into capable legal professionals(9). An important safeguard for the education of high 
level legal professionals is the existence of a scientifi c curriculum. However, as shown in the survey there are 
many problems within China’s graduate level curriculum, such as there not being a clear difference between 
the LL.M and JM curricula, graduate classes being fundamentally a simple repeat and continuation of the 
undergraduate curriculum, an imbalance in the ratio between required courses and electives, along with an 
imbalance in the ratio between theoretical and practical courses. 
When explaining the curriculum to graduate students of law, one must keep in mind the differences in 
teaching objectives for LL.Ms and JMs, utilize the Japanese method of distinguishing between the LL.M and 
JM curriculum, arrange a logical ratio of required courses and electives, and of theoretical and practical 
courses, so as to achieve a complete integration of both legal knowledge and professional qualities in 
education. 
The author holds that the LL.M curriculum needs to be refi ned. A number of the sub-topics in their 
respective legal fi elds can be made into elective courses; overly obtuse courses are unnecessary. Taking Civil-
commercial law as an example, it can be divided into the following: a pandect of Civil Law, Property Law, 
Introduction to Creditors Rights, Tort Law, Foreign Civil-commercial Law (which can be refi ned and divided 
into subjects based on the specialty of the instructor), New Trends in Civil Law and other topical lectures. In 
the same way, Commercial Law can be divided into the following: Introduction to Commercial Law, Business 
Law, Law of Negotiable Instruments, Securities Law, Insurance Law, Maritime Law, Bankruptcy Law, 
Foreign Commercial Law (also further divided according to the specialty of the instructor), Emerging Trends 
in Commercial Law etcetera. When establishing names for the specifi c courses, reference can be made to the 
Japanese method. At the same time, stemming from the fact that legal education itself has a number of special 
characteristics which are different to other fi elds of study, “Law is a profession that requires strong technical 
ability. This profession itself not only needs a great attainment in the study of law, it also needs an unhindered 
expression of one’s ideas, clear and precise thinking, a steady and healthy mindset, and outstanding 
communication skills with other people.”(10) As a consequence of this, it is held that more courses should be 
added which relate to legal practice and legal skills, such as Legal Reasoning, studies of legal logic, 
techniques for thesis writing, practices of legal thought and other classes on methods of studying law, along 
with a case discussion course, legal writing, judicial accounting of evidence, judicial practice and other 
courses related to actual legal practice.
With regards to JM, the ratio of required courses to electives should be adjusted more logically, and the 
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interests. Moreover, students should be able to understand basic legal concepts and the legal system, and 
based on these foundations form legal thought which can bring to fruition the proper integration of what has 
been learned during their undergraduate studies. At the same time the ratio of classes pertaining to legal 
practice and legal techniques should be increased, allowing students to gain knowledge of legal practice and 
skills in order to create a foundation for their future practice in law, and ultimately fulfi lling the teaching 
objectives of JM.
(3) Methods of Changing the old teaching style
At present, when educating graduate students of law, not a small number of schools are using an 
undergraduate approach to teach graduate students; this is especially the case for the teaching of JMs(11). It is 
held that this kind of archaic teaching does not match the educational goals for graduate students of law.
The author believes that China can follow the Japanese teaching method, strengthen discussion-style 
instruction, and have students think actively and participate in debate. In this way, not only can students 
develop the ability to think deeply, but also develop the ability to express themselves effectively, thereby 
creating a strong foundation for their actual future work. In addition, more room for selection should be 
provided, such as through conducting social surveys, attending trials, professional practices, voluntary legal 
consulting, moot courts and other comparable teaching methods. Furthermore, more use should be made of 
the internet in order to diversify the ways in which students study.
(4) Increase the abilities of the Faculty, and improve supporting measures
In order to scientifi cally improve the curriculum and diversify teaching styles, departments require 
appropriate supporting software and hardware, otherwise the curriculum will be reduced to a mere model, and 
the diversifi cation of education will be unable to develop smoothly.
Firstly, steps ought to be taken to strengthen the Faculty. Aside from utilizing the school’s instructors 
more comprehensively and improving their overall quality, the author recommends the hiring of a number of 
qualifi ed professionals with rich legal practice and experience, as well as foreign instructors who can become 
adjunct professors to teach in the department. Secondly, increasing investment in educational funds is 
required since a lack of funds will lead to schools being unable to hire more senior level instructors, provide 
necessary equipment for teaching, which will prevent exemplary instructors from using the advanced 
education equipment that they require. All reforms come into diffi culties where there are fi nancial problems. 
Consequently, an increase in the investment in educational funds is necessary.
Changing times require the author’s profession to establish international and global awareness, and 
develop a spirit which expresses globalization and the capability to compete internationally in order to face 
this competition. The development of law and science students is the basis of an ideal rule of law in a nation; 
hence the importance of legal education is naturally self-evident. A scientifi c curriculum and advanced 
teaching methods are necessary to address the developing trend of the globalization of the fi eld of law. This 
historical task is extremely important for China’s legal education which for an extended period of time has 
been in a closed, feudalistic state.
In conclusion, just as highlighted by the famous legal scholar Zhang Wenxian, changing times and a 
changing society are calling for the reform and development of China’s legal education. The reform and 
development of Chinese education must provide more support and more effectively service this changing era 
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currently entering the 21st century.
*LIU Yongguang, Deputy director of Department of civil and Commercial Law.Associate Professor of Law School, 
Xiamen University of China. 
⑴ In this article the phrase ̔postgraduate law students’ refers to both J.M and LL.M Students.
⑵ Zhang Wenxian: “Chinese Legal Education Facing the 21st Century”, http://law-walker.net/detail.asp? Id=3444, 
2010-3-20.
⑶ Renmin University of China’s Law Department conducted a questionnaire survey of said department’s cultivation 
of Jurist Masters; the results of the survey reveal that many problems exist in Jurist Masters Education. For the 
corresponding survey numbers and report details, see Feng Yujun: “Facing China’s Jurist Masters’ Education”, 
http://www.hainu.edu.cn. 2010-10-9.
⑷ Li Zhenzhu: “Regarding Thoughts on Jurist Masters─ Chinese Legal education”, http://www.dffy.com, 2010-4-15.
⑸ In selecting Xiamen University as the subject of my investigation, convenience was the fi rst consideration; 
secondly, Xiamen University has a long tradition of legal education, and has been designated as a fi rst class 
discipline which has the right to bestow Doctorates of Law. Thus to a certain extent it is representative of Chinese 
Law Departments. All of the statistics listed in this paper are objective and factual. The problems exposed in this 
survey could exist or even be more apparent in other schools; therefore the results of this survey can be considered 
representative of the current state of Chinese Legal Education. 
⑹ I conducted a questionnaire survey of Xiamen University’s School of Law’s civil-commercial law students from 
December 25th to December 28th 2010. 100 questionnaires were dispersed, of which 95 were returned and 92 were 
found to be valid. The subjects of the survey basic information are shown in Table 1:
   Table 1
All interviewees’ First Year Graduate 
Students
Second Year Graduate 
Students




percentages Number of 
people
percentages Number of 
people
percentages Number of 
people
percentages
males 45 45.7 16 45.7 14 51.9 15 50.0
females 47 51.1 19 54.3 13 48.1 15 50.0
In total 92 100.0 35 100 27 100.0 30 100.0
   On December 22nd 2010 I conducted an open questionnaire survey of Xiamen University School of Laws’ 
second year part-time jurist masters student, distributing44 questionnaires, (all) 44 questionnaires returned, 44 
questionnaires were valid. On April 10th 2011 I conducted an open questionnaire survey of  Xiamen University 
School of Laws’ full time jurist masters students, distributing 60 questionnaires, receiving 51 questionnaires 
returned, (all) 51 questionnaires were valid. 
   In this study, besides questionnaire surveys, a portion of the on campus LL.M students and JM students are 
focusing on civil-commercial law.
⑺ On the 10th of April 2011, the Author conducted a questionnaire-survey of part-time JM students. 60 questionnaires 
were distributed, of which 51 were returned, 51 questionnaires were deemed valid. The ratio of males to females 
was 55% to 45%.
⑻ Wang Baoshu, Wang Zhenmin: “Regarding the fostering of China’s Interdisciplinary specialists in Law”, http://
dffy.com, 2010-4-15.


































An Examination into the Current State of China’s Postgraduate Legal Education
264
and the Establishment of a Democratic Rule of Law”, http://61.135.132.62/education/htmal/article-1373716.html, 
2011-03-10.
⑽ Tai Yubin: “Exploring in Micro the Dilemma of China’s Legal Education”, http://www.dffy.com, 2010-4-15.
⑾ Li Zhenzhu: “In regards to Jurist Master-thoughts on Chinese legal education (1)”, http://www.dffy.com, 2010-4-
15.
